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CORRESPONDENCE. 


TO    THE    SENATE    OF    THE    UNITED    STATES. 

I  have  received  from  the  conimitteo  appoiuted  by  the 

resohitioii  of  the  Senate  of  the  —  day  of  ,  a  copy 

of  that  resohitiou,  which  authorizes  the  committee  to 
confer  with  the  president  on  the  subject  of  the  nomina- 
tion made  by  him  of  a  minister  plenipotentiary  to  Swe- 
den. 

Conceiving  it  to  be  my  duty  to  decline  the  proposed 
conference  with  the  committee,  and  it  being  uncertain 
when  it  may  be  convenient  to  explain  to  the  committee, 
and,  through  them,  to  the  Senate,  the  grounds  of  my  so 
doing,  I  think  it  proper  to  address  the  explanation  direct- 
ly to  the  Senate. 

Without  entering  into  a  general  review  of  the  rela- 
tions in  which  the  Constitution  has  placed  the  several 
departments  of  the  government  to  each  other,  it  will 
suffice  to  remark, 

That  the  executive  and  Senate,  in  the  cases  of  ap- 
pointments to  office  and  of  treaties,  are  to  be  considered 
as  independent  of  and  co-ordinate  with  each  other.  If 
they  agree,  the  appointments  or  treaties  are  made.  If 
the  Senate  disagree,  they  fail.  If  the  Senate  wish  infor- 
mation previous  to  their  final  decision,  the  practice,  keep- 
ing in  view  the  constitutional  relations  of  the  Senate 
and  the  executive,  has  been  either  to  request  the  execu- 
tive to  furnish  it,  or  to  refer  the  subject  to  a  committee 
K 


10  UORKESPONDENCE. 

of  their  body  to  communicate  either  formally  or  inform- 
ally with  the  head  of  the  proper  department.  The  ap- 
pointment of  a  committee  of  the  Senate  to  confer  im- 
mediately with  the  executi^'e  himself  appears  to  lose 
sight  of  the  co-ordinate  relation  between  the  executive 
and  the  Senate  which  the  Constitution  has  established, 
and  whicu  ought,  therefore,  to  be  maintained. 

The  relation  between  the  Senate  and  House  of  Rep- 
resentatives, in  whom  legislative  power  is  concurrently 
vested,  is  sufficiently  analogous  to  illustrate  that  between 
the  executive  and  Senate  in  making  appointments  and 
treaties.  The  two  houses  are  in  like  manner  independ- 
ent of  and  co-ordinate  with  each  other ;  and  the  invari- 
able practice  of  each,  in  appointing  committees  of  con- 
ference and  consultation,  is  to  commission  them  to  confer, 
not  with  the  co-ordinate  body  itself,  but  with  a  commit- 
tee of  that  body.  And  although  both  branches  of  the 
Legislature  may  be  too  numerous  to  hold  conveniently  a 
conference  with  committees  were  they  to  be  appointed 
by  either  to  confer  with  the  entire  body  of  the  other,  it 
may  be  fairly  presumed  that,  if  the  whole  number  of 
either  branch  were  not  too  large  for  the  purpose,  the  ob- 
jection to  such  a  conference  being  against  the  principle, 
as  derogating  from  the  co-ordinate  relations  of  the  two 
houses,  would  retain  all  its  force. 

I  add  only  that  I  am  entirely  persuaded  of  the  purity 
of  the  intentions  of  the  Senate  in  the  course  they  have 
pursued  on  this  occasion,  and  with  which  my  view  of 
the  subject  makes  it  my  duty  not  to  accord ;  and  tliat 
they  will  be  cheerfully  fin-nished  with  all  the  suitable  in- 
formation in  possession  of  the  executive  in  any  mode 
deemed  consistent  with  the  principles  of  the  Constitu- 
tion, and  the  settled  practice  under  it. 

Washington,  July  B,  18i:t. 
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TO    HE.NRY    ST.  GEORGE    TUCKER. 

Moiil]jclicr.  December  33,  I8I7. 

Dear  Sir, 

I  have  received  your  favour  of  the  ISth,  enclosing  the 
report  on  roads  and  canals. 

I  respect  too  niucli  the  rifjht  and  the  (hity  of  the  rep- 
resentatives of  the  people  to  oxanihu'  fur  themselves  the 
merits  of  all  questions  before  them,  and  am  too  conscious 
of  my  own  fallibility  to  view  the  most  rigid  and  critical 
examination  of  the  particular  question  referred  to  your 
committee  with  any  other  feeling  than  a  solicitude  for  a 
result  favourable  to  truth  and  the  public  good. 

I  am  not  unaware  that  my  belief,  not  to  say  knowl- 
edge, of  the  views  of  those  ^^  ho  proposed  the  Constitu- 
tion, and,  what  is  of  more  im|)ortanre.  my  dc  p  impres- 
sions as  to  the  views  of  tluisr  who  hcstnw cd  on  it  the 
stamp  of  authority-,  may  inllucucc  my  interpretation  of 
the  instrument.  On  the  other  hand,  it  is  not  impossible 
that  those  who  consult  the  instrument  without  a  danger 
of  that  bias,  may  be  exposed  to  an  equal  one  in  their 
anxiety  to  find  in  its  text  an  authority  for  a  particular 
measure  of  great  apparent  utility. 

I  must  pray  30U,  my  dear  sir,  to  be  assured,  that  al- 
though I  cannot  concur  in  the  latitude  of  construction 
taken  in  the  report,  or  in  the  principles  that  the  consent 

of  states,  even  of  a  single  one,  can  enlarge  the 

jurisdiction  of  the  general  government,  or  in  the  force 
and  extent  allowed  to  precedents  and  analogies  intro- 
duced into  the  report,  I  do  not  permit  this  difU'rence  of 
opinion  to  diminish  my  esteem  for  the  talents,  or  my 
confidence  in  the  motives,  of  its  author.  I  am  far  morn 
disposed  to  acknowledge  my  thankfulness  for  the  polite 
attention  shown  in  forwarding  the  document,  and  for  the 
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frieudly  expressions  which  accompanied  it.     Be  pleased 
to  accept  a  sincere  return  of  them. 


TO    JUDGE    llOANE. 

September  2,  1819. 

Dear  Sir, 

I  have  received  your  favour  of  the  22d  ult.,  enclosing 
a  copy  of  j'onr  observations  on  the  judgment  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  M'Cul- 
loch  against  the  State  of  Maryland  ;  and  I  have  found 
their  latitudinary  mode  of  expounding  the  Constitution 
combated  in  them  with  the  ability  and  the  force  which 
were  to  be  expected. 

It  appears  to  me  as  it  does  to  you,  that  the  occasion 
did  not  call  for  the  general  and  abstract  doctrine  inter- 
woven with  the  decision  of  the  particular  case.  I  have 
always  supposed  that  the  meaning  of  a  law,  and,  for  a 
like  reason,  of  a  constitution,  as  far  as  it  depends  on  ju- 
dicial interpretation,  was  to  result  from  a  course  of  par- 
ticular decisions,  and  not  these  from  a  previous  and  ab- 
stract comment  on  the  subject.  The  example  in  this 
instance  tends  to  reverse  the  rule  and  to  forego  the  illus- 
tration to  be  derived  from  a  series  of  cases  actually  oc- 
curring for  adjudication. 

I  could  have  wished,  also,  that  the  judges  had  delivered 
their  opinions  seriatim.  The  case  was  of  such  magni- 
tude, in  tlir  ^(■l)|H■  i;i\en  to  it,  as  to  call,  if  any  case  could 
do  so,  tor  ihi'  \ii'\\s  of  the  subject  separately  taken  by 
them.  This  might  either,  by  the  harmony  of  their  rea- 
soning, have  produced  a  greater  conviction  in  the  public 
mind ;  or,  by  its  discordance,  have  impaired  the  force  o  f 
the  precedent  now  ostensibly  supported  by  a  unanimous 
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and  perfect  concun-euce  in  every  argument  and  dictum 
in  the  judgment  pronounced. 

Bitt  what  is  of  most  importance  is  the  high  sanction 
given  to  a  latitude  in  expounding  the  Constitution,  which 
seems  to  break  down  the  landmarks  intended  by  a  spe- 
cification of  the  powers  of  Congress,  and  to  substitute, 
for  a  definite  connexion  between  means  and  ends,  a  le- 
gislative discretion  as  to  the  former,  to  which  no  prac- 
tical limit  can  be  assigned.  In  the  great  system  of  po- 
litical economy,  having  for  its  general  object  the  na- 
tional welfare,  everything  is  related  immediately  or  re- 
motely to  every  other  thing  :  and,  consequently,  a  power 
over  any  one  thing,  if  not  limited  by  some  obvious  and 
precise  affinity,  may  amount  to  a  power  over  every  oth- 
er. Ends  and  means  may  shift  their  character  at  the 
will  and  according  to  the  ingenuity  of  the  legislative 
body.  What  is  an  end  in  one  case  may  be  a  means  in 
another ;  nay,  in  the  same  case  may  be  either  an  end 
or  a  means,  at  the  legislative  option.  The  British  Par- 
liament, in  collecting  a  revenue  from  the  commerce  of 
America,  found  no  difficulty  in  caUing  it  either  a  tax 
for  the  regulation  of  trade,  or  a  regulation  of  trade  with 
a  view  to  the  tax,  as  it  suited  the  argument  or  the  pol- 
icy of  the  moment. 

Is  there  a  legislative  power  in  fact,  not  expressly  pro- 
hibited by  the  Constitution,  which  might  not,  according 
to  the  doctrine  of  the  court,  be  exercised  as  a  means  of 
carrying  into  effect  some  specified  power  1 

Does  not  the  court  also  relinquish,  by  their  doctrine, 
all  control  on  the  legislative  exercise  of  unconstitutional 
powers  !  According  to  that  doctrine,  the  expediency 
and  constitutionality  of  means  for  carrying  into  effect 
a  specified  power,  are  convertible  terms  ;  and  Congress 
are  admitted  to  be  judges  of  the  expediency.     The 
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court  certainly  cannot  be  so ;  a  question,  the  moment 
it  assumes  tlie  character  of  mere  expediency  or  policy, 
being  evidently  beyond  the  reach  of  judicial  cogni- 
zance. 

It  is  true,  the  court  are  disposed  to  retain  a  guardian- 
ship of  the  Constitution  against  legislative  encroach- 
ments. "  Should  Congress,"  say  they,  "  under  the  pre- 
text of  executing  its  powers,  pass  laws  for  the  accom- 
plishment of  objects  not  intrusted  to  the  government,  it 
would  become  the  painful  duty  of  this  tribunal  to  say 
that  such  an  act  was  not  the  law  of  the  land."  But 
suppose  Congress  should,  as  would  doubtless  happen, 
pass  unconstitutional  laws,  not  to  accomplish  objects 
not  specified  in  the  Constitution,  but  the  same  la\^s  as 
means  expedient,  convenient,  or  conducive  to  the  ac- 
complishment of  objects  intrusted  to  the  government,  by 
what  handle  could  the  court  take  hold  of  the  case  ? 
We  are  told  that  it  was  the  policy  of  the  old  govern- 
ment of  France  to  grant  monopolies,  such  as  that  of 
tobacco,  in  order  to  create  funds  in  particular  hands 
from  which  loans  could  be  made  to  the  public  ;  ade- 
quate capitalists  not  being  formed  in  that  country  in 
the  ordinary  course  of  commerce.  Were  Congress  to 
grant  a  like  monopoly  merely  to  aggrandize  those  en- 
joying it,  the  court  might  consistently  say,  that  this  not 
being  an  object  intrusted  to  the  government,  the  grant 
was  unconstitutional  and  void.  Should  Congress,  how- 
ever, grant  the  monopol}',  according  to  the  French  pol- 
icy, as  a  means  judged  by  them  to  be  necessary,  expe- 
dient, or  conducive  to  the  borrowing  of  money,  which 
is  an  object  Intrusted  to  them  by  the  Constitution,  it 
seems  clear  that  the  court,  adhering  to  its  doctrine, 
could  not  interfere  without  stepping  on  legislative 
ground,  to  do  which  they  justly  disclaim  all  pretension. 


It  could  not  but  happen,  and  was  foreseen  at  the 
birth  of  tlie  Constitution,  that  difficuhies  and  diftcren- 
ces  of  opinion  might  occasionally  arise  in  expouudiug 
terms  and  phrases  necessarily  used  in  such  a  charter; 
more  especially  those  which  divide  legislation  between 
the  general  and  local  governments;  and  that  it  might 
require  a  regular  course  of  practice  to  liquidate  and 
settle  the  meaning  of  some  of  them.  But  it  was  antici- 
pated, I  believe,  by  few,  if  any,  of  the  friends  of  the  Con- 
stitution, that  a  rule  of  construction  would  be  introduced 
as  broad  and  pliant  as  what  has  occurred.  And  those 
who  recollect,  and,  still  more,  those  who  shared  in  what 
passed  in  the  state  conventions,  through  which  the  peo- 
ple ratified  the  Constitution  with  respect  to  the  extent  of 
the  powers  vested  in  Congress,  cannot  easily  be  per- 
suaded that  the  avowal  of  such  a  rule  would  not  ha^■e 
prevented  its  ratification.  It  has  been  the  misfortune, 
if  not  the  reproach,  of  other  nations,  that  their  govern- 
ments have  not  been  freely  and  deliberately  established 
by  themselves.  It  is  the  boast  of  ours  that  such  has 
been  its  source,  and  that  it  can  be  altered  by  the  same 
authority  only  which  established  it.  It  is  a  further 
boast,  that  a  regular  mode  of  making  proper  alterations 
has  been  providently  inserted  in  the  Constitution  itself 
It  is  anxiously  to  be  wished,  therefore,  that  no  innova- 
tions may  take  place  in  other  modes,  one  of  which 
would  be  a  constructive  assumption  of  powers  never 
meant  to  be  granted.  If  the  powers  be  deficient,  the 
legitimate  source  of  additional  ones  is  always  open,  and 
ought  to  be  resorted  to. 

Much  of  the  error  in  expounding  the  Constitution 
has  its  origin  in  the  use  made  of  the  species  of  sover- 
eignty implied  in  the  nature  of  government.  The 
specified  powers  vested  in  Congress,  it  is  said,  are  sov- 


ereign  powers ;  and  that,  as  such,  they  cany  with  them 
au  unUmited  discretion  as  to  the  means  of  executing 
them.  It  may  surely  he  remarked,  that  a  limited  gov- 
ernment may  be  limited  in  its  sovereignty  as  well  with 
respect  to  the  means  as  to  the  objects  of  its  powers ; 
and  that  to  give  an  extent  to  the  former,  superseding 
the  limits  to  the  latter,  is,  in  effect,  to  convert  a  limited 
into  au  unlimited  government.  There  is  certainly  a 
reasonable  medium  between  expounding  the  Constitu- 
tion with  the  strictness  of  a  penal  law  or  other  ordi- 
nary statute,  and  I'xpoundiii^i-  it  with  a  laxity  which 
may  vary  its  ess('iiii;il  cliiiiacter,  and  encroach  on  the 
local  sovereignties  with  which  it  was  meant  to  be  rec- 
oncileable. 

The  very  existence  of  these  local  sovereignties  is  a 
control  on  the  ])leas  for  a  constructive  amplification 
of  the  powers  of  tin'  lieucral  government.  Within  a 
single  state  possessing  tiie  entire  sovereignty,  the  powers 
given  to  the  government  by  the  people  are  understood 
to  extend  to  all  the  acts,  whether  as  means  or  ends,  re- 
quired for  the  welfare  of  the  community,  and  falling 
within  the  range  of  just  government.  To  ^^ithhold 
from  such  a  government  any  particular  power  neces- 
sary or  useful  in  itself,  would  be  to  deprive  the  people 
of  the  good  dependant  on  its  e.xercise,  since  the  power 
must  be  there  or  not  exist  at  all.  In  the  government 
of  the  United  States  the  case  is  obviously  different. 
In  establishing  that  government,  the  people  retained 
other  governments  capable  of  exercising  such  neces- 
sary and  useful  powers  as  were  not  to  be  exercised  by 
the  general  government.  No  necessary  presumption, 
therefore,  arises  from  the  importance  of  any  particu- 
lar power  in  itself,  that  it  has  been  vested  in  that  gov- 
ernment, because,  though  not  vested  there,  it  may  ex- 
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ist  elsewhere,  and  the  exercise  of  it  elsewhere  might 
be  preferred  by  those  who  ;iloiie  had  a  right  to  make 
the  distribution.  Thr  |)rcMnn|ilion  which  ought  to  Ite 
indulged  is,  that  any  iiii|iro\  I'lnciit  of  this  distribution 
sufficiently  pointed  out  by  c\j)erieuc<'  «ould  not  be 
withheld. 

Although  I  have  confined  myself  to  the  single  ques- 
tion concerning  the  rule  of  interpreting  the  Constitu- 
tion. I  find  that  my  pen  has  carried  me  to  a  length 
which  w  ould  not  have  been  permitted  by  a  recollec- 
tion that  my  remarks  are  merely  for  an  eye  to  which 
no  aspect  of  the  suliject  is  hkely  to  be  new.  I  hasten, 
therefore,  to  conclude,  with  assurances,  &c.,  &c. 


TO    ROBERT    WALSH. 

MonlpdicT,  November  37,  1S19. 

Dear  Sir, 

Your  letter  of  the  11th  was  (hdy  received,  and  1 
should  have  given  it  a  less  tardy  answer,  but  for  a  suc- 
cession of  particular  demands  on  my  attention,  and  a 
wish  to  assist  my  recollections  by  consulting  both  man- 
uscript and  printed  sources  of  information  on  the  sub- 
jects of  your  inquiry.  Of  these,  however,  I  have  not 
been  able  to  avail  myself  but  very  partially. 

As  to  the  intention  of  the  framers  of  the  Constitution 
in  the  clause  relating  to  "  the  migration  and  importa- 
tion of  persons,"  &c.,  the  best  key  may  perhaps  be  found 
ill  the  case  which  produced  it.  The  African  trade  in 
slaves  had  long  been  odious  to  most  of  the  states,  and 
the  importation  of  slaves  into  them  had  been  prohib- 
ited. Particular  states,  however,  continued  the  impor- 
tation, and  were  extremely  averse  to  any  restriction  on 
C 
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their  power  to  do  so.  In  the  convention  the  former 
states  were  anxious,  in  framing  a  new  constitution, 
to  insert  a  provision  for  an  immediate  and  absohite 
stop  to  the  trade.  The  latter  were  not  only  averse  to 
any  interference  on  the  subject,  but  solemnly  declared 
that  their  constituents  would  never  accede  to  a  consti- 
tution containing  such  an  article.  Out  of  this  conflict 
grew  the  middle  measure,  providing  that  Congress 
should  not  interfere  until  the  year  1808  ;  with  an  im- 
plication, that  after  that  date  they  might  prohibit  the 
importation  of  slaves  into  the  states  then  existing, 
and  previous  thereto  into  the  states  not  then  existing. 
Such  was  the  tone  of  opposition  in  the  states  of  South 
Carolina  and  Georgia,  and  such  the  desire  to  gain  their 
acquiescence  in  a  prohibitory  power,  that,  on  a  question 
between  the  epochs  of  1800  and  1808,  the  states  of 
New-Hampshire,  Massachusetts,  and  Connecticut  (all 
the  Eastern  States  in  convention),  joined  in  the  vote 
for  the  latter,  influenced,  however,  by  the  collateral  mo- 
tive of  reconciling  those  particular  states  to  the  power 
over  commerce  and  navigation,  against  which  they  felt, 
as  did  some  other  states,  a  very  strong  repugnance. 
The  earnestness  of  South  Carolina  and  Georgia  was 
farther  manifested  by  their  insisting  on  the  security  in 
the  V.  article,  against  any  amendment  to  the  Consti- 
tution affecting  the  right  reserved  to  them,  and  their 
miting  v/ith  the  small  states,  who  insisted  on  a  like  se- 
curity for  their  equality  in  the  Senate. 

But  some  of  the  states  were  not  only  anxious  for  a 
constitutional  provision  against  the  introduction  of 
slaves ;  they  had  scruples  against  admitting  the  term 
"slaves"  into  the  instrument.  Hence  the  descriptive 
phrase,  "  migration  or  importation  of  persons  ;"  the 
term  migration  allowing  those  who  were  scrupulous  of 
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aekuo'wlcdgiiig  expressly  a  property  in  liiunaii  !)eiiigs, 
to  view  imijvrted  persons  as  a  species  of  emigrants, 
while  others  might  apply  the  term  to  foreign  malefac- 
tors sent  or  coming  into  the  country.  It  is  possible, 
though  not  recollected,  that  some  might  have  had  an 
eye  to  the  case  of  freed  blacks  as  well  as  malefactors. 

But,  whatever  may  have  been  intended  by  tlie  term 
"migration"  or  the  term  "persons,"  it  is  most  certain  that 
they  referred  exclusively  to  a  migration  or  importation 
from  other  coimtries  into  the  United  States,  and  not  to 
a  removal,  voluntary  or  involuntary,  of  slaves  or  freemen 
from  one  to  another  part  of  the  United  States.  No- 
thing appears  or  is  recollected  tliat  warrants  this  latter 
intention.  Nothing  in  the  proceedings  of  the  state  con- 
ventions indicates  such  a  construction  there.*  Had 
such  been  the  construction,  it  is  easy  to  imagine  the 
figure  it  would  have  made  in  many  of  the  states,  among 

*  The  debates  of  the  Pennsylvania  Convention  contani  a  speech  of  Mr.  Wilson' 
(Dec.  3,  1787),  who  had  been  a  member  of  the  general  convention,  in  whicli,  al- 
luding to  the  clause  tolerating  for  a  time  the  farther  importation  of  slaves,  he  con- 
soles himself  with  the  hope  that,  in  a  few  years,  it  would  be  prohibited  altogether  ; 
observing  that,  in  the  mean  time,  the  new  states  which  were  to  be  formed  would  be 
under  the  control  of  Congress  in  this  f  articular,  and  slaves  would  never  be  intro- 
duced among  them  !  In  another  speech  on  the  day  following,  and  alluding  to  the 
same  clause,  his  words  are,  "  yet  the  lapse  of  a  few  years,  and  Congress  will  have 
power  to  exterminate  slavery  within  our  borders."  How  far  the  language  of  Mr. 
Wilson  may  have  been  accurately  reported,  is  not  known.  The  e.xpressions  used 
are  more  vague  and  less  consistent  than  would  be  readily  ascribed  to  him.  But,  as 
they  stand,  the  fairest  construction  would  be,  that  he  considered  the  power  given  to 
Congress  to  arrest  the  importation  of  slaves  as  "  laying  a  foundation  for  banishing 
slavery  out  of  the  country ;  and  though  at  a  period  more  distant  than  might  be 
wished,  producing  the  same  kind  of  gradual  change  which  was  pursued  in  Penn- 
sylvania." (See  his  speech,  page  QO  of  the  Debates.)  By  this  "change,"  after 
the  example  of  Pennsylvania,  he  must  have  meant  a  change  by  the  other  states  in- 
fluenced by  that  example,  and  yielding  to  the  general  way  of  thinking  and  feeling, 
produced  by  the  policy  of  putting  an  end  to  the  importation  of  slaves.  He  could 
not  mean  by  "banishing  slavery,"  more  than  by  a  power  " 
Congress  were  authorized  to  do  v;hat  is  literally  expressed. 

-  Sec  Idter  of  J.  M,  to  Mr.  Walsh.  January  11,  1620 
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the  objections  to  the  Constitution,  and  among  the  nu- 
merous amendments  to  it  proposed  by  the  state  con- 
ventions,* not  one  of  which  amendments  refers  to  the 
clause  in  question.  Neither  is  there  any  indication 
that  Congress  have  heretofore  considered  themsehes 
as  deriving  from  this  clause  a  power  over  the  migration 
or  removal  of  individuals,  whether  freemeif  or  slaves, 
from  one  state  to  another,  whether  new  or  old.  For 
it  must  be  kept  in  view,  that  if  the  power  was  given  at 
all,  it  has  been  in  force  eleven  years  over  all  the  states 
existing  in  1808,  and  at  all  times  over  the  states  not 
then  existing.  Every  indication  is  against  such  a  con- 
struction by  Congress  of  their  constitutional  powers. 
Their  alacrity  in  exercising  their  powers  relating  to 
slaves,  is  a  proof  that  they  did  not  claim  what  they  did 
not  exercise.  They  punctually  and  unanimously  ex- 
ercised the  power  accruing  in  1808,  against  the  farther 
importation  of  slaves  from  abroad.  They  had  previ- 
ously directed  their  power  over  American  vessels  on  the 
high  seas  against  the  African  trade.  They  lost  no  time 
in  applying  the  prohibitory  power  to  Louisiana,  which, 
having  maritime  ports,  might  be  an  inlet  for  slaves  from 
abroad.  But  they  forbore  to  extend  the  prohibition 
to  the  introduction  of  slaves  from  other  parts  of  the 
Union.  They  had  even  prohibited  the  importation  of 
slaves  into  the  Mississippi  Territory  from  witlwut  the 

*  In  the  convention  of  Virginia,  the  opposition  to  the  Constitution  comprised  a 
number  of  the  ablest  men  in  the  state.  Among  them  were  Mr.  Henry  and  Colonel 
Mason,  both  of  them  distinguished  by  their  acuteness,  and  anxious  to  display  un- 
popular constructions.  One  of  them,  Colonel  Mason,  had  been  a  member  of  the 
general  convention,  and  entered  freely  into  accounts  of  what  passed  witliin  it.  Yet 
neither  of  them,  nor  indeed  any  of  the  other  opponents,  among  the  multitude  of 
their  objections  and  far-fetched  interpretations,  ever  hinted  in  the  debates  on  the 
9lh  section  of  Art.  I.  at  a  power  given  by  it  to  prohibit  an  interior  migration  of  any 
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limits  of  the  United  States,  in  the  year  179S,  without 
extending  the  prohibition  to  the  introduction  of  slaves 
from  within  those  limits ;  although,  at  the  time,  the  ports 
of  Georgia  and  SoiUh  Carolina  were  open  for  the  im- 
portation of  slaves  from  abroad,  and  increasing  the  mass 
of  slavery  within  the  United  States. 

If  these  views  of  the  subject  be  just,  a  power  in 
Congress  to  control  the  interior  migration  or  remo- 
vals of  persons  must  be  derived  from  some  other  source 
than  section  9,  Art.  1 ;  either  from  the  clause  giving 
power  "  to  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the 
United  States,"  or  from  that  providing  for  the  admis- 
sion of  new  states  into  the  Union. 

The  terms  in  which  the  first  of  these  powers  is  ex- 
pressed, though  of  a  ductile  character,  cannot  well  be 
extended  beyond  a  power  over  the  territory  as  proper- 
ty, and  a  power  to  make  the  provisions  really  need- 
ful or  necessary  for  the  government  of  settlers  until 
ripe  for  admission  as  states  into  the  Union.  It  may 
be  inferred,  that  Congress  did  not  regard  the  interdict 
of  slavery  among  the  needful  regulations  contemplated 
by  the  Constitution ;  since,  in  none  of  the  territorial 
governments  created  by  them,  is  such  an  interdict 
found.  The  power,  however,  be  its  import  what  it 
may,  is  obviously  limited  to  a  territory  while  remain- 
ing in  that  character,  as  distinct  from  that  of  a  state. 

As  to  the  power  of  admitting  new  states  into  the 
federal  compact,  the  questions  offering  themselves  are : 
whether  Congress  can  attach  conditions,  or  the  new 
state  concur  in  conditions,  which,  after  admission,  would 
abridge  or  enlarge  the  constitutional  rights  of  legisla- 
tion common  to  the  other  states ;  whether  Congress 
can,  by  a  compact  with  a   new  member,  take   power 
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either  to  or  from  itself,  or  place  the  new  member  above 
or  below  the  equal  rank  and  rights  possessed  by  the  oth- 
ers ;  whether  all  such  stipulations,  expressed  or  impHed, 
would  not  be  nullities,  and  so  pronounced  when  brought 
to  a  practical  test.  It  falls  within  the  scope  of  your 
inquiry  to  state  the  fact,  that  there  was  a  proposition 
in  the  convention  to  discriminate  between  the  old  and 
new  states,  by  an  article  in  the  Constitution  declaring 
that  the  aggregate  number  of  representatives  from  the 
states  thereafter  to  be  admitted  should  never  exceed 
that  of  the  states  originally  adopting  the  Constitution. 
The  proposition,  happily,  was  rejected.  The  effect  of 
such  a  discrimination  is  sufficiently  evident. 

In  the  case  of  Louisiana,  there  is  a  circumstance 
which  may  deserve  notice.  In  the  treaty  ceding  it,  a 
privilege  was  retained  by  the  ceding  party,  which  dis- 
tinguishes between  its  ports  and  others  of  the  United 
States  for  a  special  purpose  and  a  short  period.  This 
privilege,  however,  was  the  result,  not  of  an  ordinary 
legislative  power  in  Congress,  nor  was  it  the  result  of 
an  arrangement  between  Congress  and  the  people  of 
Louisiana.  It  rests  on  the  ground  that  the  same  en- 
tire power,  even  in  the  nation,  over  that  territory,  as 
over  the  original  territory  of  the  United  States,  never 
existed ;  the  privilege  alluded  to  being  in  the  deed  of 
cession  carved  by  the  foreign  owner,  out  of  the  title 
conveyed  to  the  purchaser.  A  sort  of  necessity,  there- 
fore, was  thought  to  belong  to  so  peculiar  and  extraor- 
dinary a  case.  Notwithstanding  this  plea,  it  is  presu- 
mable that,  if  the  privilege  had  materially  affected  the 
rights  of  other  ports,  or  had  been  of  a  permanent  or 
durable  character,  the  occurrence  would  not  have  been 
so  little  regarded.  Congress  would  not  be  allowed  to 
affect,  through  the  medium  of  a  treatv,  obnoxious  dis- 
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criminations  between  new  and  okl  states  more  tliau 
among  the  latter. 

With  respect  to  what  has  taken  place  in  the  N.  W. 
Territory,  it  ma}'  be  observed,  that  the  ordinance  giving 
its  distinctive  character  on  the  subject  of  slave  holding 
proceeded  from  the  old  Congress,  acting  with  the  best 
intentions,  but  nuder  a  charter  which  contains  no  shad- 
ow of  the  authority  exercised.  And  it  remains  to  be 
decided  how  far  the  states  formed  within  that  territory, 
and  admitted  into  the  Union,  are  on  a  different  footing 
from  its  other  members  as  to  their  legislative  sover- 
eignty. 

For  the  grounds  on  which  three  fifths  of  the  slaves 
were  admitted  into  the  ratio  of  representation,  I  \\ill, 
with  your  permission,  save  trouble  by  referring  to  No. 
54  of  the  Federahst.  In  addition,  it  may  be  stated, 
that  tliis  feature  in  the  Constitution  was  combined  with 
that  relating  to  the  power  over  commerce  and  naviga- 
tion. In  truth,  these  two  powers,  with  those  relating 
to  the  importation  of  slaves,  and  the  articles  establish- 
ing the  equality  of  representation  in  the  Senate  and 
the  rule  of  taxation,  had  a  compHcated  influence  on 
each  other,  which  alone  would  have  justified  the  re- 
mark that  the  Constitution  was  "  the  result  of  mutual 
deference  and  concession." 

It  was  evident  that  the  large  states  holding  slaves, 
and  those  not  large  which  felt  themselves  so  in  antici- 
pation, woidd  not  have  concurred  in  a  constitution 
allowing  them  no  more  representation  in  one  legisla- 
tive branch  than  the  smallest  states,  and  in  the  other 
less  than  their  proportional  contributions  to  the  com- 
mon treasury. 

The  considerations  which  led  to  this  mixed  ratio, 
which  had  been  very  deliberately  agi-eed  on  in  April, 
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1783,  by  die  old  Congress,  make  it  probable  that  the 
convention  could  not  have  looked  to  a  departure  from 
it  in  any  instance  where  slaves  made  a  part  of  the  lo- 
cal population. 

Whether  the  convention  could  have  looked  to  the 
existence  of  slavery  at  all  in  the  new  states,  is  a  point 
on  which  I  can  add  little  to  what  has  been  already 
stated.  The  great  object  of  the  convention  seemed  to 
be  to  prohibit  the  increase  by  the  importation  of  slaves. 
A  power  to  emancipate  slaves  was  disclaimed ;  nor  is 
anything  recollected  that  denoted  a  view  to  control  the 
distribution  of  those  within  the  country.  The  case  of 
the  Northwestern  Territory  was  probably  superseded 
by  the  provision  against  the  importation  of  slaves  by 
South  Carolina  and  Georgia,  which  had  not  then  pass- 
ed laws  prohibiting  it.  When  the  existence  of  slave- 
ry in  that  territory  was  precluded,  the  importation  of 
slaves  was  rapidly  going  on,  and  the  only  mode  of 
checking  it  was  by  narrowing  the  space  open  to  them. 
It  is  not  an  unfair  inference,  that  the  expedient  would 
not  have  been  undertaken  if  the  power  afterward 
given  to  terminate  the  importation  everywhere  had 
existed  or  been  even  anticipated.  It  has  appeared  that 
the  present  Congress  never  followed  the  example  du- 
ring the  twenty  years  preceding  the  prohibitory  epoch. 

The  expediency  of  exercising  a  supposed  power  in 
Congress  to  prevent  a  diffusion  of  the  slaves  actually 
in  the  country,  as  far  as  the  local  authorities  may  ad- 
mit them,  resolves  itself  into  the  probable  effects  of  such 
a  diffusion  on  the  interests  of  the  slaves  and  of  the  na- 
tion. 

Will  it,  or  will  it  not,  better  the  condition  of  the  slaves 
by  lessening  the  mnnbcr  belonging  to  individual  mas- 
ters, and  intermixing  both  with  greater  masses  of  free 
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people  ?  Will  partial  iiiMiiuinissidns  be  more  or  less 
likely  to  take  place,  and  a  ^ciictmI  I'liKincijiation  l)e  ac- 
celerated or  retarded  I  \\  ill  ilu'  moral  and  j)liysical 
condition  of  slaves,  in  the  mean  time,  he  impro\  ed  01 
deteriorated  \  What  do  experience  and  appearances 
decide  as  to  the  comparative  rates  of  generative  in- 
crease in  the  present  and  in  a  dispersed  situation  I 

Will  the  aggregate  strength,  security,  tranquillity,  and 
harmony  of  the  whole  nation,  he  advanced  or  impaired 
by  lessening  the  proportion  of  slaves  to  the  tree  peo- 
ple in  particular  sections  of  it  ! 

How  far  an  occlusion  of  the  s|iari"  now  vacant 
against  the  introduction  of  sUncs  may  be  essential  to 
prevent  completely  a  smuggled  importation  of  them 
from  abroad,  ought  to  influence  the  question  of  expe- 
diency, must  be  decided  by  a  reasonable  estimate  of 
the  degree  in  which  the  importation  would  take  place, 
in  spite  of  the  spirit  of  the  times,  the  increasing  co- 
operation of  foreign  powers  against  the  slave-trade, 
the  increasing  rigour  of  the  acts  of  Congress,  and  the 
vigilant  enforcement  of  them  by  the  executive,  and  by 
a  fair  comparison  of  this  estimate  with  the  considera- 
tions opposed  to  such  an  occlusion. 

Will  a  multiplication  of  states  holding  slaves  multi- 
ply advocates  of  the  importation  of  foreign  slaves  so  as 
to  endanger  the  continuance  of  the  prohibitory  acts  of 
Congress  ?  To  such  an  apprehension  seem  to  be  op- 
posed the  facts,  that  the  states  holding  fewest  slaves  are 
those  which  most  readily  abolished  slavery  altogether ; 
that,  of  the  thirteen  primitive  states,  eleven  had  pro- 
hibited the  importation  before  the  power  was  given  to 
Congress ;  that  all  of  them,  with  the  newly-added 
states,  unanimously  concurred  in  exerting  that  power ; 
that  most  of  the  present  slave-holding  states  cannot 
D  2 
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be  tempted  by  motives  of  iuterest  to  favour  the  re- 
opening of  the  ports  to  foreign  slaves  ;  and  that  tliese, 
with  the  states  wliich  have  even  abolished  slavery 
within  themselves,  could  never  be  outnumbered  in  the 
national  councils  by  new  states  wishing  for  slaves,  and 
not  satisfied  with  the  supply  attainable  within  the 
United  States. 

On  the  whole,  the  Missouri  Question,  as  a  constitu- 
tional one,  amounts  to  the  question  M'hether  the  con- 
dition proposed  to  be  annexed  to  the  admission  of 
Missouri  would  or  would  not  be  void  in  itself,  or  be- 
come void  the  moment  the  territory  should  enter  as  a 
state  within  the  pale  of  the  Constitution.  And  as  a 
question  of  expediency  and  humanity,  it  depends  es- 
sentially on  the  probable  influence  of  such  restrictions 
on  the  quantity  and  duration  of  slavery,  and  on  the 
general  condition  of  slaves  in  the  United  States. 

The  question  raised  with  regard  to  the  tenour  of  the 
stipulation  in  the  Louisiana  treaty,  on  the  subject  of 
its  admission,  is  one  which  I  have"  not  examined,  and 
on  wliich  I  could  probably  throw  no  light  if  I  had. 

Under  one  aspect  of  the  general  subject,  I  cannot 
avoid  saying,  that,  apart  from  its  merits  under  others, 
the  tendency  of  what  has  passed  and  is  passing  fills 
me  with  no  slight  anxiety.  Parties,  under  some  de- 
nomination or  other,  must  always  be  expected  in  a 
government  as  free  as  ours.  When  the  individuals 
belonging  to  them  are  intermingled  in  every  part  of 
the  whole  country,  they  strengthen  the  union  of  the 
whole  while  they  divide  every  part.  Should  a  state  of 
parties  arise  founded  on  geograpliical  boundaries  and 
other  physical  and  permanent  distinctions  which  hap- 
pen to  coincide  with  them,  what  is  to  control  those 
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great  repulsive  masses  from  awful  shocks  against  each 
other  ? 

The  delay  in  answering  your  letter  made  me  fear 
you  might  doubt  my  readiness  to  comply  with  its  re- 
quests. I  now  fear  you  will  think  I  have  done  more 
than  these  justified.  I  have  been  the  less  reserved  be- 
cause you  are  so  ready  to  ((inform  to  my  inclination 
formerly  expressed,  not  lo  be  drawn  from  my  seques- 
tered position  into  public  view. 

Since  I  thanked  you  for  the  copy  of  your  late  vol- 
ume, I  have  had  the  pleasure  of  going  through  it ;  and 
I  should  have  been  nmch  disappointed  if  it  had  been 
received  by  the  public  w  ith  less  favour  than  is  every- 
where manifested.  According  to  all  accounts  from 
the  Continent  of  Europe,  the  American  character  has 
suflered  much  there  by  libels  conveyed  by  British 
prints,  or  circulated  by  itinerant  calumniators.  It  is 
to  be  hoped  the  truths  in  your  book  may  find  their 
way  thither.  Good  translations  of  the  preface  alone 
could  not  but  open  many  eyes  which  have  been  bUnded 
by  prejudices  against  this  country. 


TO    ROBERT    WALSH. 

Montpelier,  January  11,  1820. 

Dear  Sir, 

I  have  received  your  favour  of  the  '2d,  with  the 
pamphlet  on  the  Missouri  Question,  and  return  my 
thanks  for  your  politeness  in  the  communication. 

Those  who  cannot  assent  to  your  conclusions  as  to 
the  powers  of  Congress,  and  the  preference  of  a  con- 
fined to  a  dispersed  situation  of  the  slaves  among  us, 
must  still  be  sensible  of  the  lustre  which  ingenuity  and 
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eloquence  have  bestowed  on  some  of  your  premises. 
And  there  cannot  be  many  whose  feehngs  will  not  ac- 
cord witli  your  pictures  of  the  evils  inherent  in  slavery 

itS.'lf 

It  is  far  from  my  purpose  to  resume  a  subject  on 
which  I  have  perhaps  already  exceeded  the  proper 
limits.  But  having  spoken  with  so  confident  a  recol- 
lection of  the  meaning  attached  by  the  convention  to 
the  term  "  migration,"  which  seems  to  be  an  important 
hinge  in  the  argument,  I  may  be  permitted  merely  to 
remark,  that  Mr.  Wilson,*  with  the  proceedings  of  that 
assembly  fresh  on  his  mind,  distinctly  applies  the  term 
to  persons  coming  to  the  United  States  from  abroad 
(see  his  printed  speech,  p.  59),  and  that  a  consistency 
of  the  passage  cited  from  the  Federalist  with  my  rec- 
ollections is  preserved  by  the  discriminating  terra 
"  beneficial"  added  to  "  voluntary  emigration  from  Eu- 
rope to  America." 

I  am  glad  to  learn  that  your  appeal,  &c.,  has  so 
quickly  got  before  the  British  public.  It  will  satisfy  the 
candid,  and  ought  to  silence  the  prudent  part  of  the 
nation.  From  the  press  there,  it  will  spread  the  more 
easily  over  the  Continent,  where  its  good  effects  will 
be  not  less  certain.  I  congratulate  you,  sir,  very 
sincerely,  on  this  prospect  of  ample  success  to  your 
patriotic  and  very  able  performance ;  and  beg  leave 
to  renew  the  assurances  of  my  esteem  and  good 
wishes. 

'  See  letter  of  J.  M.  to  Mr.  Wulsli  of  Kov.  27,  1819. 
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TO    JUDGE    ROA.\E. 

Montpelic 


Dear  Sir, 

1  received,  more  tliau  two  weeks  ago,  your  letter  of 
April  17.  A  visit  to  a  sick  frieml  at  a  distance,  with 
a  series  of  unavoidable  attentions,  have  prevented  au 
earlier  acknowledgment  of  it. 

Under  any  circumstances,  I  should  be  disposed 
rather  to  put  such  a  subject  as  that  to  which  it  relates 
into  your  hands  than  to  take  it  out  of  them.  Apart 
from  this  consideration,  a  variety  of  demands  on  my 
time  would  restrain  me,  from  the  task  of  unravelling 
the  arguments  by  the  Supreme  Court  of  the  United 
States  to  their  late  decision.  I  am  particularly  aware, 
moreover,  that  they  are  made  to  rest  not  a  little  on 
technical  points  of  law,  which  are  as  foreign  to  my 
studies  as  they  are  familiar  to  yours. 

It  is  to  be  regretted  that  the  court  is  so  much  in  the 
practice  of  mingling  with  their  judgments  pronounced, 
comments  and  reasonings  of  a  scope  beyond  them ; 
and  that  there  is  often  an  apparent  disposition  to  am- 
plify the  authorities  of  the  Union  at  the  expense  of 
those  of  the  state.  It  is  of  great  importance,  as  well 
as  of  indispensable  obligation,  that  the  constitutional 
boundary  between  them  should  be  impartially  main- 
tained. Every  deviation  from  it  in  practice  detracts 
from  the  superiority  of  a  chartered  over  a  traditional 
government,  and  mars  the  experiment  which  is  to  de- 
termine the  interesting  problem,  whether  the  organiza- 
tion of  the  political  system  of  the  United  States  estab- 
lishes a  just  equilibrium,  or  tends  to  a  preponderance 
of  the  national  or  the  local  powers,  and,  in  the  latter 
case,  whether  of  the  national  or  of  the  local. 
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A  candid  review  of  the  vicissitudes  which  have 
marked  tlie  progress  of  the  geueral  govemmeiit  does 
not  preclude  doubts  as  to  the  ultimate  and  fixed  char- 
acter of  a  political  establishment,  distinguished  by  so 
novel  and  complex  a  mechanism.  On  some  occa- 
sions, the  advantage  taken  of  favourable  cu'cmnstances 
gave  an  impetus  and  direction  to  it,  which  seemed  to 
threaten  subversive  encroachments  on  the  rights  and 
authorities  of  the  states.  At  a  certain  period  we  wit- 
nessed a  spirit  of  usurpation  by  some  of  these  on  the 
necessary  and  legitimate  functions  of  the  former.  At 
the  present  date,  theoretic  innovations,  at  least,  are  put- 
ting new  weights  into  the  scale  of  Federal  sovereignty, 
which  make  it  highly  proper  to  bring  them  to  the  bar 
of  the  Constitution. 

In  looking  to  the  probable  course  and  eventual  bear- 
ing of  the  compound  government  of  our  country,  I 
cannot  but  think  that  much  will  depend  not  only  on 
the  moral  changes  incident  to  the  progress  of  society, 
but  on  the  increasing  number  of  the  members  of  the 
Union.  Were  the  members  very  few,  and  each  very 
powerful,  a  feehng  of  self-sufficiency  would  have  a 
relaxing  effect  on  the  bands  holding  them  together. 
Were  they  numerous  and  weak,  the  government  over 
the  whole  would  find  less  difficulty  in  maintaining  and 
increasing  subordination.  It  happens  that  while  the 
power  of  some  is  swelling  to  a  great  size,  the  entire 
number  is  swelling  also.  In  this  respect,  a  correspond- 
ing increase  of  centripetal  and  centrifugal  forces  may 
be  equivalent  to  no  increase  of  either. 

In  the  existing  posture  of  things,  my  reflections  lead 
me  to  infer,  that  whatever  may  be  the  latitude  of  juris- 
diction assumed  by  the  judicial  power  of  the  United 
States,  it  is  less  formidable  to  the  reserved  sovereignty 
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of  the  states  than  the  latitude  of  power  which  it  has 
assigned  to  the  national  legislature;  and  that  en- 
croachments of  tlie  latter  arc  more  to  be  apprehended 
from  impulses  given  to  it  by  a  majority  of  the  states 
seduced  by  expected  advantages,  than  from  the  love  of 
power  in  the  body  itself,  controlled  as  it  note  is  by  its 
responsibility  to  the  constituent  body. 

Such  is  the  plastic  faculty  of  legislation,  that,  not- 
withstanding the  firm  tenure  which  judges  have  on 
their  offices,  they  can,  by  various  regulations,  be  kept 
or  reduced  within  the  paths  of  duty ;  more  especially 
with  the  aid  of  their  amenability  to  the  legislative  tri- 
bunal in  the  form  of  impeachment.  It  is  not  probable 
that  the  Supreme  Court  would  long  be  indulged  in  a 
career  of  usurpation  opposed  to  the  decided  opinions 
and  policy  of  the  legislature. 

Nor  do  I  think  that  Congress,  even  seconded  by  the 
judicial  power,  can,  without  some  change  in  the  char- 
acter of  the  nation,  succeed  in  durable  violations  of  the 
rights  and  authorities  of  the  states.  The  responsibihty 
of  one  branch  to  the  people,  and  of  the  other  branch  to 
the  legislatures  of  the  states,  seem  to  be,  in  the  present 
stage  at  least  of  our  political  history,  an  adequate  bar- 
rier. In  the  case  of  the  alien  and  sedition  laws,  which 
^dolated  the  general  seme,  as  well  as  the  rights  of  the 
states,  the  usurping  experiment  was  crushed  at  once, 
notwithstanding  the  co-operation  of  the  federal  judges 
with  the  federal  laws. 

But  what  is  to  control  Congress  when  backed  and 
even  pushed  on  by  a  majority  of  their  constituents,  as 
was  the  case  in  the  late  contest  relative  to  IMissouri, 
and  as  may  again  happen  in  the  constructive  power  re- 
lating to  roads  and  canals  ?  Nothing  within  the  pale 
of  the  Constitution  but  sound  arguments  and  concilia- 
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tory  expostulations  addressed  both  to  Congress  and  to 
their  constituents. 

On  the  questions  brought  before  the  pubhc  by  the 
late  doctrines  of  the  Supreme  Court  of  the  United 
States,  concerning  the  extent  of  their  own  powers,  and 
that  of  the  exchisive  jurisdiction  of  Congress  over  the 
ten  miles  square  and  other  specified  places,  there  is  as 
yet  no  evidence  that  they  express  either  the  opinions 
of  Congress  or  of  their  constituents.  There  is  nothing, 
therefore,  to  discourage  a  development  of  whatever 
flaw  s  the  doctrine  may  contain  or  tendencies  they  may 
threaten.  Congi-ess,  if  convinced  of  these,  may  not 
only  abstain  from  the  exercise  of  powers  claimed  for 
them  by  the  court,  but  find  the  means  of  controlling 
those  claimed  by  the  court  for  itself.  And  should  Con- 
gress not  be  convinced,  their  constituents,  if  so,  can 
certainly,  under  the  forms  of  the  Constitution,  effectuate 
a  compliance  with  their  deliberate  judgment  and  set- 
tled determination. 

In  expounding  the  Constitution,  the  court  seems  not 
insensible  that  the  intention  of  the  parties  to  it  ought 
to  be  kept  in  view,  and  that,  as  far  as  the  language  of 
the  instrument  ■^^'ill  permit,  this  intention  ought  to  be 
traced  in  the  contemporaneous  expositions.  But  is 
the  court  as  prompt  and  as  careful  in  citing  and  follow- 
ing this  evidence  when  against  the  federal  authority  as 
when  against  that  of  the  states  1  [See  the  partial  ref- 
erence of  the  court  to  the  "  Federalist."] 

The  exclusive  jurisdiction  over  the  ten  miles  square 
is  itself  an  anomaly  in  our  representative  system.  And 
its  object  being  manifest  and  attested  by  the  views 
taken  of  it  at  its  date,  there  seems  a  peculiar  impro- 
priety in  making  it  the  fulcrum  for  a  lever  stretching 
into  the  most  distant  parts  of  the  Union,  and  overni- 
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ling  the  municipal  policy  of  the  state!<.  The  remark 
is  still  more  striking  when  applied  to  the  smaller 
places  over  which  an  exclusive  jurisdiction  was  sug- 
gested by  a  regard  to  the  det'ence  and  the  property  of 
the  nation. 

Some  difficulty,  it  must  be  admitted,  may  result  in 
particular  cases  from  the  impossibility  of  executing 
some  of  these  powers  within  the  defined  spaces,  ac- 
cording to  the  principles  and  rules  enjoined  by  the 
Constitution ;  and  from  the  want  of  a  constitutional 
provision  for  the  surrender  of  malefactors,  whose  escape 
must  be  so  easy,  on  the  demand  of  the  United  States 
as  well  as  of  the  individual  states.  It  is  true,  also, 
that  these  exclusive  jurisdictions  are  in  the  class  of 
enumerated  powers,  to  which  is  subjoined  the  "  power 
in  Congress  to  pass  all  laws  necessary  and  proper  for 
their  execution."  All,  however,  that  cotdd  be  exacted 
by  these  considerations  woidd  be,  that  the  means  of 
execution  should  be  of  the  most  obvious  and  essential 
kind,  and  exerted  in  the  ways  as  little  intrusive  as  pos- 
sible on  the  powers  and  police  of  the  states.  And,  af- 
ter all,  the  question  would  remain  whether  the  better 
course  would  not  be  to  regard  the  case  as  an  omitted 
one,  to  be  provided  for  by  an  amendment  of  the  Con- 
stitution. In  resorting  to  legal  precedents  as  sanctions 
to  power,  the  distinctions  should  ever  be  strictly  at- 
tended to  between  such  as  take  place  under  transitory 
impressions  or  without  full  examination  and  delibera- 
tion, and  such  as  pass  with  solemnities  and  repetitious 
sufficient  to  imply  a  concurrence  of  the  judgment  and 
the  will  of  those  who,  having  granted  the  power,  have 
the  ultimate  right  to  explain  the  grant.  Although  I 
cannot  join  in  the  protest  of  some  against  the  validity 
of  all  precedents,  however  uniform  and  multiplied,  in 
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expounding  the  Constitution,  yet  I  am  persuaded  that 
legislative  precedents  are  frequently  of  a  character  en- 
titled to  little  respect,  and  that  those  of  Congress  are 
sometimes  liable  to  peculiar  distrust.  They  not  only 
follow  the  example  of  other  legislative  assemblies  in 
first  procrastinating,  and  then  precipitating  their  acts  ; 
but,  owing  to  the  termination  of  their  session  every 
other  year  at  a  fixed  day  and  hour,  a  mass  of  business 
is  struck  off,  as  it  were,  at  short  hand  and  in  a  moment. 
These  midnight  precedents  of  every  sort  ought  to  have 
little  weight  in  any  case. 

On  the  question  relating  to  involuntary  submissions 
of  the  states  to  the  tribunal  of  the  Supreme  Court,  the 
court  seems  not  to  have  adverted  at  all  to  the  exposito- 
ry language  when  the  Constitution  was  adopted,  nor 
to  that  of  the  eleventh  amendment,  which  may  as  well 
import  that  it  was  declaratory  as  that  it  was  restrict- 
ive of  the  meaning  of  the  original  text.  It  seems  to 
be  a  strange  reasoning,  also,  that  would  imply  that  a 
state  in  controversies  with  its  own  citizens  might  have 
less  of  sovereignty  than  in  controversies  with  foreign  in- 
dividuals by  which  the  national  relations  might  be  affect- 
ed. Nor  is  it  less  to  be  wondered  at  that  it  should  have 
appeared  to  the  court  that  the  dignity  of  a  state  was 
not  more  compromited  by  being  made  a  party  against 
a  private  person  than  against  a  co-ordinate  party. 

The  individual  power  of  the  United  States  over 
cases  arising  under  the  Constitution,  must  be  admitted 
to  be  a  vital  part  of  the  system.  But  that  there  are 
limitations  and  exceptions  to  its  efficient  character,  is 
among  the  admissions  of  the  court  itself  The  eleventh 
amendment  introduces  exceptions,  if  there  were  none 
before.  A  liberal  and  steady  course  of  practice  can 
alone  reconcile  the  several  provisions  of  the  Constitu- 
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tion  literally  at  variance  with  each  other,  of  which 
there  is  an  example  iu  the  treaty  power  and  the  legis- 
lative power  on  subjects,  to  which  both  are  extended 
by  the  words  of  the  Constitution.  It  is  particularly  in- 
cumbent, in  taking  cognizance  of  cases  arising  under 
the  Constitution,  and  in  which  the  laws  and  rights  of 
the  states  may  be  involved,  to  let  the  proceedings  touch 
individuals  only.  Prudence  enjoins  tliis,  if  there  were 
no  other  motive,  in  consideration  of  the  impracticabil- 
ity of  applying  coercion  to  states. 

I  am  sensible,  sir,  that  these  ideas  are  too  vague  to  be 
of  value,  and  that  they  may  not  even  hint  for  consider- 
ation anything  not  occurring  to  yourself.  Be  so  good 
as  to  see  in  them  at  least  an  unwillingness  to  disregard 
altogether  your  request.  ShoiUd  any  of  the  ideas  be 
erroneous  as  well  as  vague,  I  have  the  satisfaction  to 
know  that  they  will  be  viev^ed  by  a  friendly  as  well  as 
a  candid  eye. 


TO    JUDGE    ROANE. 

Monlpelicr,  June  39,  1821. 

Dear  Sir, 

I  have  received,  and  return  my  thanks  for,  your 
obliging  communication  of  the  20th  instant.  The  pa- 
pers of  "Algernon  Sidney"  have  given  their  full  lustre 
to  the  arguments  against  the  suability  of  states  by  in- 
dividuals, and  against  the  projectile  capacity  of  the 
power  of  Congress  within  the  "ten  miles  square." 
The  publication  is  well  worthy  of  a  pamphlet  form, 
but  must  attract  public  attention  in  any  form. 

The  Gordian  Knot  of  the  Constitution  seems  to  lie 
in  the  problem  of  collision  between  the  federal  and 
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State  powers,  especially  as  eventually  exercised  by  their 
respective  tribunals.  If  the  knot  cannot  be  untied  by 
the  text  of  the  Constitution,  it  ought  not,  certainly,  to 
be  cut  by  any  political  Alexander. 

I  have  always  thought  that  a  construction  of  the  in- 
strument ought  to  be  favoured,  as  far  as  the  text  would 
warrant,  which  would  obviate  the  dilemma  of  a  judi- 
cial rencounter  or  a  mutual  paralysis ;  and  that  on  the 
abstract  question,  whether  the  federal  or  the  state  de- 
cisions ought  to  prevail,  the  sounder  policy  would  yield 
to  the  claims  of  the  former. 

Our  governmental  system  is  established  by  a  compact, 
not  between  the  government  of  the  United  States  and 
the  state  governments,  but  between  the  states  as  sover- 
eign communities,  stipulating  each  with  the  other  a 
surrender  of  certain  portions  of  their  respective  author- 
ities to  be  exercised  by  a  common  government,  and  a 
reservation,  for  their  own  exercise,  of  all  their  other  au- 
thorities. The  possibility  of  disagreements  concerning 
the  line  of  division  between  these  portions  could  not 
escape  attention ;  and  the  existence  of  some  provision 
for  terminating  regularly  and  authoritatively  such  dis- 
agreements could  not  but  be  regarded  as  a  material  de- 
sideratum. 

Were  this  trust  to  be  vested  in  the  states  in  their  in- 
dividual characters,  the  Constitution  of  the  United 
States  might  become  different  in  every  state,  and  ^vould 
be  pretty  sure  to  do  so  in  some ;  and  state  governments 
would  not  stand  all  in  the  same  relation  to  the  general 
government,  some  retaining  more,  others  less  of  sover- 
eignt}^,  and  the  vital  principle  of  equality,  which  ce- 
ments their  union,  thus  gradually  be  deprived  of  its  vir- 
tue. Such  a  trust  vested  in  the  government  represent- 
ins:  the  whole,  and  exercised  bv  its  tribunals,  would  not 
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be  exposed  to  these  consequences,  while  the  trust  itself 
would  be  controllable  by  the  states,  who  directlj-  or  in- 
directly appoint  the  trustees :  whereas,  in  the  hands  of 
the  states,  no  federal  control,  direct  or  indirect,  would 
exist,  the  functionaries  holding  their  appointments  by 
tenures  altogether  iudepeudeut  of  the  general  govern- 
ment. 

Is  it  not  a  reasonable  calculation,  also,  that  the  room 
for  jarring  opinions  between  the  national  and  state  tri- 
bunals will  be  narrowed  by  successive  decisions  sanc- 
tioned by  the  public  concurrence  ;  and  that  the  weight 
of  the  state  tribunals  will  be  increased  by  improved  or- 
ganizations, by  selections  of  abler  judges,  and,  conse- 
quently, by  more  euhghtened  proceedings  ?  Much  of 
the  distrust  of  these  departments  in  the  states,  which 
prevailed  when  the  National  Constitution  was  formed, 
has  already  been  removed.  Were  they  filled  every- 
where as  they  are  in  some  of  the  states,  one  of  which 
I  need  not  name,  their  decisions  at  once  indicating  and 
influencing  the  sense  of  their  constituents,  and  founded 
on  united  interpretations  of  constitutional  points,  could 
scarcely  fail  to  frustrate  an  assumption  of  unconstitu- 
tional powers  by  the  federal  tribunals. 

Is  it  too  much  to  anticipate  even  that  the  federal  and 
state  judges,  as  they  become  more  and  more  co-ordinate 
in  talents,  with  equal  integrity,  and  feeling  alike  the 
impartiality  enjoined  by  their  oaths,  will  vary  less  and 
less  also  in  their  reasonings  and  opinions  on  all  judicial 
subjects ;  and  thereby  mutually  contribute  to  the  clearer 
and  firmer  establishment  of  the  true  boundaries  of 
power,  on  which  must  depend  the  success  and  perma- 
nency of  the  federal  republic,  the  best  guardian,  as  we 
believe,  of  the  liberty,  the  safety,  and  the  happiness  of 
men  1     In  these  hypothetical  views  I  may  permit  my 
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wishes  to  sway  too  much  my  hopes.  I  submit  the 
whole,  nevertheless,  to  your  perusal,  well  assured  that 
you  will  approve  the  former,  if  you  cannot  join  fully  in 
the  latter. 


TO    (iEORGE    HAY. 

Montpelier,  August  23,  1833. 

Dear  Sir, 

I  have  received  your  letter  of  the  11th,  with  the 
newspapers  containing  your  remarks  on  the  present 
mode  of  electing  a  president,  and  your  proposed  remedy 
for  its  defects.  I  am  glad  to  find  you  have  not  abandon- 
ed your  attention  to  great  constitutional  topics. 

The  difficulty  of  finding  an  unexceptionable  process 
for  appointing  the  executive  organ  of  a  government 
such  as  tliat  of  the  United  States,  was  deeply  felt  by 
the  convention  ;  and  as  their  final  arrangement  of  it 
took  place  in  the  latter  stage  of  the  session,  it  was  not 
exempt  from  a  degree  of  the  hurrying  influence  pro- 
duced by  fatigue  and  impatience  in  all  such  bodies, 
though  the  degree  was  much  less  than  usually  prevails 
in  them. 

The  part  of  the  arrangement  which  casts  the  ap- 
pointment on  the  House  of  Representatives,  voting  by 
states,  was,  as  you  presume,  an  accommodation  to  the 
anxiety  of  the  smaller  states  for  their  sovereign  equality, 
and  to  the  jealousy  of  the  larger  towards  the  cumula- 
tive functions  of  the  Senate.  The  agency  of  the 
House  of  Representatives  was  thought  safer  also  than 
that  of  the  Senate,  on  account  of  the  greater  number 
of  its  members.  It  might  indeed  happen  that  the  event 
would  turn  on  one  or  two  states  having  one  or  two 
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representatives  onl}',  but  even  in  that  case  the  repre- 
sentations of  most  of  the  states  being  numerous,  the 
House  would  present  greater  obstacles  to  corruption 
than  the  Senate,  with  its  paucity  of  members.  It  may 
be  observed,  also,  that,  although  for  a  certain  period 
the  evil  of  state  votes  given  by  one  or  two  individuals 
would  be  extended  by  the  introduction  of  new  states, 
it  would  be  rapidly  diminished  by  growing  populations 
within  extensive  territories.  At  the  present  period  the 
evil  is  at  its  maximum.  Another  census  will  leave 
none  of  the  states,  existing  or  in  embryo,  in  the  numer- 
ical rank  of  Rhode  Island  and  Delaware,  nor  is  it  im- 
possible that  the  progressive  assimilation  of  local  insti- 
tutions, laws,  and  manners,  may  overcome  the  prejudi- 
ces of  those  peculiar  states  against  an  incorporation 
with  their  neighbours. 

But  with  all  possible  abatements,  the  present  rule 
of  voting  for  president  by  the  House  of  Representa- 
tives is  so  great  a  departure  from  the  republican  prin- 
ciple of  numerical  equality,  and  even  from  the  federal 
rule  which  qualifies  the  numerical  by  a  state  equality, 
and  is  so  pregnant,  also,  with  a  mischievous  tendency 
in  practice,  that  an  amendment  of  the  Constitution  on 
this  point  is  justly  called  for  by  all  its  considerate  and 
best  friends. 

I  agi-ee  entirely  with  you  in  thinking  that  the  elec- 
tion of  presidential  electors  by  districts  is  an  amend- 
ment very  proper  to  be  brought  forward  at  the  same 
time  with  that  relating  to  the  eventual  choice  of  presi- 
dent by  the  House  of  Representatives.  The  district 
mode  was  mostly,  if  not  exclusively,  in  view  when  the 
Constitution  was  framed  and  adopted;  and  was  ex- 
changed for  the  general  ticket  and  the  legislative  elec- 
tion as  the  only  expedient  for  baffling  tlie  policy  of  the 
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particular  states  which  had  set  the  example.  A  con- 
stitutional establishment  of  that  mode  will,  doubtless, 
aid  in  reconciling  the  smaller  states  to  the  other  change, 
which  they  will  regard  as  a  concession  on  their  part. 
And  it  may  not  be  without  a  value  in  another  impor- 
tant respect.  The  states,  when  voting  for  president  by 
general  tickets  or  by  their  legislatures,  are  a  string  of 
beads ;  when  they  make  their  elections  by  districts, 
some  of  these  differing  in  sentiment  from  others,  and 
sympathizing  with  that  of  districts  in  other  states,  they 
arc  so  knit  together  as  to  break  the  force  of  those  ge- 
ographical and  other  noxious  parties  which  might  ren- 
der the  repulsive  too  strong  for  the  cohesive  tenden- 
cies within  the  political  system. 

It  may  be  worthy  of  consideration,  whether,  in  re- 
quiring elections  by  districts,  a  discretion  might  not  be 
conveniently  left  with  the  states  to  allot  two  members 
to  a  single  district.  It  would  manifestly  be  an  impor- 
tant proviso  that  no  new  arrangement  of  districts  should 
be  made  within  a  certain  period  previous  to  an  ensu- 
ing election  of  president. 

Of  the  different  remedies  you  propose  for  the  failure 
of  a  majority  of  electoral  votes  for  any  one  candidate, 
I  like  best  that  which  refers  the  final  choice  to  a  joint 
vote  of  the  two  houses  of  Congress,  restricted  to  the 
two  highest  names  on  the  electoral  lists.  It  might  be 
a  question  whether  the  three  instead  of  the  two  high- 
est names  might  not  be  put  within  the  choice  of  Con- 
gress, inasnmch  as  it  not  unfrequently  happens  that  the 
candidate  third  on  the  list  of  votes  would,  in  a  ques- 
tion with  either  of  the  two  first,  outvote  him,  and,  con- 
sequently, be  the  real  preference  of  the  voters.  But 
this  advantage  of  opening  a  wider  door  and  a  better 
chance  to  merit  may  be  outweighed  l)y  an   increased 
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ilifficiilty  in  obtaining  a  prompt  and  quiet  decision  by 
Congress  with  three  candidates  before  them,  support- 
ed by  three  parties,  no  one  of  them  making  a  majority 
of  the  whole. 

The  mode  which  you  seem  to  approve,  of  making 
z.  plurality  of  electoral  votes  a  definitive  appointment, 
would  have  the  merit  of  avoiding  the  legislative  agen- 
cy in  appointing  the  executive ;  but  might  it  not,  by 
muhiplying  hopes  and  chances,  stimulate  intrigue  and 
exertion,  as  well  as  incur  too  great  a  risk  of  success  to 
a  very  inferior  candidate  ?  Next  to  the  propriety  of 
having  a  president  the  real  choice  of  a  majority  of  his 
constituents,  it  is  desirable  that  he  should  inspire  re- 
spect and  acquiescence  by  qualifications  not  suffering 
too  much  by  comparison. 

I  cannot  but  think,  also,  that  there  is  a  strong  ob- 
jection to  undistinguishing  votes  for  president  and  vice- 
president,  the  highest  numlier  appointing  the  former, 
the  next  the  latter.  To  say  nothing  of  the  different 
services  (except  in  a  rare  contingency)  which  are  to 
be  performed  by  them,  occasional  transpositions  would 
take  place  violating  equally  the  mutual  consciousness 
of  the  individuals  and  the  pubhc  estimate  of  theii-  com- 
parative fitness. 

Having  thus  made  the  remarks  to  which  your  com- 
munication led  with  a  frankness  which  I  am  sure  you 
will  not  disapprove,  whatever  errors  you  may  find  iji 
them,  I  will  sketch  for  your  consideration  a  substitute, 
which  has  occurred  to  myself  for  the  faulty  part  of  the 
Constitution  in  question. 

"  The  electors  to  be  chosen  in  districts,  not  more 
than  two  in  any  one  district,  and  the  arrangement  of 

the  districts  not  to  be  altered  within  the  period  of 

previous  to  the  election  of  president.  Each  elector  to 
F 
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give  two  votes,  one  naming  Lis  first  choice,  the  other 
his  next  choice.  If  there  be  a  majority  of  all  the  votes 
on  the  first  list  for  the  same  person,  he  of  course  to  be 
president ;  if  not,  and  there  be  a  majority  (which  may 
well  happen)  on  the  other  list  for  the  same  person,  he 
then  to  be  the  final  choice  :  if  there  be  no  such  major- 
ity on  either  list,  then  a  choice  to  be  made  by  joint  bal- 
lot of  the  two  houses  of  Congress,  fi-om  the  two  names 
having  the  greatest  number  of  votes  on  the  two  lists 
taken  together."  Such  a  process  would  avoid  the  in- 
convenience of  a  second  resort  to  the  electors,  and 
fiirnish  a  double  chance  of  avoiding  an  eventual  resort 
to  Congress.  The  same  process  might  be  observed  in 
electing  the  vice-president. 

Your  letter  foitud  me  under  some  engagements,  which 
have  retarded  a  compliance  with  its  request,  and  may 
have  also  rendered  my  view  of  the  subject  presented  in 
it  more  superficial  than  I  have  been  aware.  This  con- 
sideration alone  would  justify  my  wish  not  to  be 
brought  into  the  public  discussion.  But  there  is  an- 
other, in  the  propensity  of  the  moment,  to  view  every- 
thing, however  abstract  from  the  presidential  election 
in  prospect,  through  a  medium  connecting  it  with  that 
question;  a  propensity  the  less  to  be  excused,  as  no 
previous  change  of  the  Constitution  can  be  contem- 
plated, and  the  more  to  be  regretted,  as  opinions  and 
commitments  formed  under  its  influence  may  become 
settled  obstacles  at  a  practicable  season. 
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TO    GEORGE    Jl'DUFFIE. 

Montjiclicr,  Jai  uary  3,  1834. 

»       Sir, 

I  have  received  your  letter  of  December  26,  enclo- 
sing a  copy  of  "  A  joint  Resolution"  for  amending  the 
Constitution  in  the  case  of  choosing  a  president  and 
vice-president,  accompanied  by  an  able  "  Report"  there- 
on, and  on  the  expediency  of  introducing  a  fixed  uni- 
formity in  the  modes  of  choosing  members  of  the  House 
of  Representatives  and  electors  of  president  and  vice- 
president. 

You  ask  niv  opinions  and  my  suggestions  on  these 
points.  I  should  gixe  them  \\itli  more  cheerfulness  if 
I  were  less  aware  how  nuieli  you  appear  disposed  to 
overrate  them. 

I  agree  entirely  with  the  conmiittee  in  thinking  an 
election  of  representatives  and  of  electors  by  districts 
preferable  to  that  by  general  ticket ;  and,  in  the  case 
of  electors,  preferable  to  that  also  by  the  state  legisla- 
tures. I  agree  equally  with  them  in  preferring  an 
eventual  choice  of  president  and  vice-president  by  a 
joint  ballot  of  the  two  houses  of  Congress,  to  the  ex- 
isting provisions  for  such  a  choice  by  the  House  of 
Representatives  voting  by  states.  The  committee  ap- 
pear to  me  to  be  very  right  also  in  linking  the  amend- 
ments together,  as  a  compromise  between  the  states, 
who  may  mutually  regard  them  as  concessions. 

In  the  amendment  relating  to  district  elections  of 
representatives,  it  is  provided  that  the  districts  shall 
not  be  alterable  previous  to  another  census.  And  the 
"Joint  Resolution"  extends  the  prohibition  to  the  elec- 
toral districts.  As  the  return  of  a  census  may  not  be 
within  less  than  ten  years,  the  regulation  may  become 
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very  inconveuieut  and  dissatisfactory,  especially  in  the 
new  states,  within  different  parts  of  which  the  popula- 
tion will  increase  at  such  unequal  rates.  It  would  be 
a  better  provision,  that  no  change  of  districts  should 

take  place  within  a  period  of preceding  elections 

next  in  view ;  and  to  apply  the  rule  to  cases  where 
Congress  may  have  a  right  to  interpose,  as  well  as  in 
the  ordinary  exercise  of  the  power  by  the  states. 

The  power  given  by  the  joint  resolution  to  the  elec- 
tors of  president  and  vice-president,  to  fill  up  their  own 
vacancies  and  to  appoint  the  two  additional  electors, 
is  liable  to  the  remark,  that  where  there  may  be  but  a 
single  elector,  casualties  to  him  might  deprive  his  state 
of  its  two  additional  electors  ;  and  that  a  single  elector, 
with  a  right  to  appoint  two  others,  would  have  in  efiect 
three  votes,  a  situation  exposing  him  in  a  particular 
manner  to  temptations  of  which  the  Constitution  is 
jealous.  The  objection  to  such  an  augmented  power 
applies  generally  with  a  force  proportioned  to  the  few- 
ness of  electors  allotted  to  a  state.  There  may  be 
some  difficulty  in  finding  a  satisfactory  cure  for  the  in- 
convenience. In  states  entitled  to  but  one  representa- 
tive, the  single  district  might  choose  three  electors. 
In  states  having  two  representatives,  each  of  its  two 
districts,  by  choosing  two  electors,  would  furnish  its 
quota  of  four.  In  all  other  states  the  difficulty  w  ould 
occur.  And  as  uniformity  is  so  justly  an  object,  it 
would  seem  best  to  let  the  state  legislatures  appoint 
or  provide  for  the  appointment  of  the  two  additional 
electors,  and  for  filling  electoral  vacancies,  limiting  the 
time  in  which  the  ai)pointment  nuist  be  made. 

Would  it  not  be  better  to  retain  the  word  "  immedi- 
ately" in  requiring  the  two  houses  to  proceed  to  the 
choice  of  president  and  vice-president,  than  to  change 
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it  into  "  without  separating  V  If  die  change  could 
quicken  and  ensure  a  final  ballot,  it  would  certainly  be 
a  good  one.  But  as  it  might  gi^  e  rise  to  disputes  as 
to  the  validity  of  an  election  after  an  adjournment  and 
separation  forced  by  a  repetition  of  abortive  ballot- 
ings,  the  existing  term  might  perhaps  as  well  remain, 
and  take  its  chance  of  answering  the  purpose.  The 
distinction  between  a  regulation  which  is  directory 
only,  and  one  a  departure  from  which  w  ould  have  a 
vhiatory  effect,  is  not  always  obvious ;  and  in  the  deli- 
cate affair  of  electing  a  chief  magistrate,  it  will  be  best 
to  hazard,  as  little  as  possible,  a  discussion  of  it. 

In  the  appeal  to  the  second  meeting  of  electors,  their 
choice  is  limited  to  the  two  names  having  the  highest 
number  of  votes  given  at  the  first  meeting.  As  there 
may  be  an  equality  of  votes  among  several  highest  on 
the  list,  the  option  ought  to  be  enlarged  accordingly,  as 
well  with  a  view  to  obviate  uncertainty,  as  to  deal 
equally  w'ith  equal  pretensions. 

The  expedient  of  resorting  to  a  second  meeting  of 
the  presidential  electors,  in  order  to  diminish  the  risk 
of  a  final  resort  to  Congress,  has  certainly  much  to 
recommend  it.  But  the  evil  to  be  guarded  against 
would  lose  not  a  Ihtle  of  its  formidable  aspect,  by  the 
substitution  of  a  joint  ballot  of  the  members  of  Con- 
gress for  a  vote  by  states  in  the  representative  branch ; 
while  the  prolonged  period,  during  which  the  electors 
must  be  in  appointment  before  the  final  votes  would  be 
given,  relinquishes  the  contemplated  advantages  of 
functions  to  be  so  quickly  commenced  and  closed  as  to 
produce  extraneous  management  and  intrigue.  The 
increased  ti-ouble  and  expense  are  of  minor  considera- 
tion, though  not  to  be  entirely  disregarded.  It  may  be 
a  more  important  remark,  that  in  cases  where,  from  an 
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equality  of  votes  ou  the  electoral  list,  more  than  two 
names  might  be  sent  back  to  the  electors,  very  serious 
embarrassment  and  delays  might  happen  fiom  miscal- 
culations or  perverse  dispositions  in  some  of  so  many 
distinct  meetings ;  and  that,  after  all,  no  perfect  secu- 
rity would  exist  against  an  ultimate  devolution  of  the 
choice  on  Congress.  Still  it  may  be  a  fair  question, 
whether  a  second  meeting  of  electors,  with  its  prospect 
of  preventing  an  election  by  the  members  of  the  legis- 
lature, would  not  be  preferable  to  a  single  meeting 
with  the  greater  probability  of  a  resort  to  them. 

As  your  request  extends  to  suggestioiis  as  well  as 
opinions,  I  shall  more  fully  comply  with  it  by  sketching 
for  consideration  a  process  which  omits  a  second  meet- 
ing of  electors,  and  aims  at  an  improved  chance  of  a 
decisive  vote  in  the  first. 

"Each  elector  to  give  two  votes,  one  naming  his 
first  choice,  the  other  his  next  choice.  If  there  be  a 
majority  for  the  first  name,  the  choice  is  made.  If 
there  be  not  a  majority  for  the  first,  and  one  for  the 
next  name,  the  next  to  be  president.  If  there  be  not 
a  majority  for  either,  then  a  final  choice  to  be  made 
by  joint  ballot  of  the  House  of  Representatives  and 
Senate,  out  of  the  two  or  more  names  having  the  two 
highest  numbers  of  votes  on  the  two  lists  taken  to- 
gether. A  vice-president  to  be  chosen  in  a  similar 
manner." 

If  there  be  not  objections  to  such  a  process,  not  yet 
occurring  to  me,  it  may  be  entitled  to  comparative  ex- 
amination by  its  avoiding  the  inconveniences  of  a  sec- 
ond meeting  of  electors,  and  its  doubling  the  chance  of 
a  decisive  ballot  at  a  single  one.  In  contested  elec- 
tions, especially  where  there  may  be  a  number  of  can- 
didates, the  name  second  in  preference  might  well  unite 
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a  majority  of  votes,  those  for  the  first  being  so  scattered 
as  to  fail  of  it. 

Should  a  provisiou  for  a  second  meeting  of  electors 
be  deemed  indispensable,  and  any  value  be  attached  to 
the  suggested  mode  of  voting  at  the  first,  there  is  no 
incompatibility  between  the  two  arrangements. 

It  may  be  proper  for  me  to  observe,  that  in  a  late 
answer  to  a  gentleman  of  distinguished  ability,  who 
has  turned  his  thoughts  to  an  improvement  of  the  elec- 
tive provisions  for  president  and  vice-president,  I  was 
led  to  a  sketch  similar  to  the  above,  with  an  intima- 
tion that  it  would  be  agreeable  to  me  not  to  he  brought 
into  any  public  dkcussion  of  the  suhject. 

Your  letter  reached  me  on  Monday  evening,  but  I 
was  for  several  days  under  an  indisposition  which  pre- 
vented a  due  attention  to  it,  nor  am  I  sure  that,  with  the 
present  remains  of  it,  I  have  even  done  justice  to  my 
own  ideas.  I  am  very  sure  that  I  have  been  far  from 
doing  it  to  the  subject  itself 


TO    ROBERT    S.    GARNETT. 

Montpelicr,  Feb.  11,  1824. 

Dear  Sir, 
The  mail  brought  me,  the  evening  before  the  last, 
your  favour  of  the  5th,  with  the  copy  of  the  "  New 
Views,"  &c.,  for  which  I  tender  my  acknowledgments. 
I  must  put  off  the  reading  of  such  a  work  till  it  may 
be  subject  to  less  interraption  than  would  at  this  time 
be  imavoidable.  From  a  glance  at  a  few  passages  in 
the  outset,  I  do  not  doubt  that  more  competent  lights 
as  to  the  proceedings  of  the  convention  would  have 
saved  the  distinguished  author  from  much  error,  into 
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which  he  may  have  been  led  by  the  faint  or  refract- 
ed rays  to  which  he  trusted.  The  general  terms  or 
phrases  used  in  the  introductory  propositions,  and  now 
a  source  of  so  much  constructive  ingenuity,  were  never 
meant  to  be  inserted,  in  their  loose  form,  in  the  text  of 
the  Constitution.  Like  resolutions  preliminary  to  legal 
enactments,  it  was  understood  by  all  that  they  were  to' 
be  reduced,  by  proper  limitations  and  specifications, 
into  the  form  in  which  they  were  to  be  final  and  op- 
erative, as  was  actually  done  in  the  progress  of  the 
session. 

Whether  the  Constitution  in  any  of  its  stages,  or  as 
it  now  stands,  be  a  national  or  a  federal  one,  is  a  ques- 
tion which  ought  to  be  premised  by  a  definition  of  the 
terms,  and  then  the  answer  must  be,  that  it  is  neither 
the  one  nor  the  other,  but  possessing  attributes  of  both. 
It  is  a  system  of  government  emphatically  sui  generis, 
for  designating  which  there  consequently  was  no  ap- 
propriate term  or  denomination  pre-existing.  If  there 
be  anything  in  these  hasty  remarks  which  is  rendered 
inapplicable  by  parts  of  the  volume  into  which  I  have 
not  yet  looked,  you  will  be  as  ready  to  excuse  as  sure 
to  detect  the  misconception. 


TO    EDWARD    LIVINGSTON. 

Monlpclicr,  April  17,  1824. 

Dear  Sir, 
I  have  been  retarded  in  thanking  you  for  the  copy 
of  your  speech  on  the  subject  of  internal  improvement, 
by  a  necessary  absence  from  home,  and  by  successive 
occurrences  since  my  return.  I  now  beg  you  to  ac- 
cept tliat  debt  due  to  your  kindness. 


1  have  read  your  observations  w  itli  a  tlue  perception 
of  the  ability  which  pervades  and  the  eloquence  which 
adorns  them ;  and,  I  must  add,  not  without  the  pleas- 
ure of  noticing  that  you  have  pruned  from  the  doctrine 
of  some  of  your  fellow-labourers  its  most  luxuriant 
branches.  I  cannot  but  think,  at  the  same  time,  that 
you  have  left  the  root  in  too  much  vigour.  This  ap- 
pears particularly  in  the  cpiestion  of  canals.  My  im- 
pression with  respect  to  the  authority  to  make  them, 
may  be  the  stronger,  perhaps  (as  I  had  occasion  to  re- 
mark as  to  the  bank,  on  its  original  discussion),  from 
my  recollection  that  the  authority  had  been  repeatedly 
proposed  in  the  convention,  and  negatived,  either  as 
improper  to  be  vested  in  Congress,  ox  as  a  power  not 
likely  to  be  yielded  by  the  states.  My  impression  is 
also  very  decided,  that  if  the  construction  which  brings 
canals  within  the  scope  of  commercial  regulations,  had 
been  advanced  or  admitted  by  the  advocates  of  the 
Constitution  in  the  state  conventions,  it  would  have 
been  impossible  to  overcome  the  opposition  to  it.  It 
is  remarkable  that  Mr.  Hamilton  himself,  the  strenuous 
patron  of  an  expansive  meaning  in  the  text  of  the  Con- 
stitution, with  the  views  of  the  convention  fresh  in  his 
memory,  and  in  a  report  contending  for  the  most  lib- 
eral rules  of  interpretation,  was  obliged,  by  his  can- 
dour, to  admit  that  they  could  not  embrace  the  case 
of  canals. 

In  forbearing  to  exercise  doubtful  powers,  especially 
when  not  immediately  and  manifestly  necessary,  I  en- 
tirely agree  with  you.  I  view  our  political  system 
also  as  you  do,  as  a  combination  and  modification  of 
powers  without  a  model,  as  emphatically  sui  generis, 
of  which  one  remarkable  feature  is  its  annihilation  of 
a  power  inherent  in  some  branch  of  all  other  govern- 
G  3 
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ments,  that  of  taxing  exports.  I  wish,  moreover,  that 
you  might  be  followed  in  the  example  of  defining  the 
terms  used  in  argument,  the  only  effectual  precaution 
against  fruitless  and  endless  discussion.  This  logical 
precept  is  peculiarly  essential  in  debating  constitutional 
questions,  to  which,  for  want  of  more  appropriate 
words,  such  are  often  applied  as  lead  to  error  and  con- 
fusion. Known  words  express  known  ideas ;  and  new 
ideas,  such  as  are  presented  by  our  novel  and  unique 
political  system,  must  be  expressed  either  by  new 
words,  or  by  old  words  with  new  definitions.  With- 
out attention  to  this  circumstance,  volumes  may  be 
written,  which  can  only  be  answered  by  a  call  for  defi- 
nitions, and  which  answer  themselves  as  soon  as  the 
call  is  complied  with. 

It  cannot  be  denied,  without  forgetting  what  belongs 
to  human  nature,  that,  in  consulting  the  contemporary 
writings  which  vindicated  and  recommended  the  Con- 
stitution, it  is  fair  to  keep  in  mind  that  the  authors  might 
be  sometimes  influenced  by  the  zeal  of  advocates. 
But,  in  expounding  it  now,  is  the  danger  of  bias  less, 
from  the  influence  of  local  interests,  of  popular  cur- 
rents, and  even  from  an  estimate  of  national  utihty  1 

Having  rambled  thus  far,  I  venture  on  another  de- 
vious step,  by  alluding  to  your  inference  from  a  pas- 
sage in  one  of  my  messages,  that  in  a  subsequent  one 
my  objection  was  not  to  the  power,  but  to  the  details 
of  the  bill  on  which  it  was  exercised.  If  the  language 
was  not  more  carefully  guarded  against  such  an  infer- 
ence, it  must  have  been  because  I  relied  on  a  presumed 
notoriety  of  my  opinion  on  the  subject ;  and  probably 
considered  the  terms  "  existing  powers"  as  essentially 
satisfied  by  the  uncontested  authority  of  Congress  over 
the  territories. 
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TO    H.    LEE. 


Monlpcher,  June  25,  1824. 

I  have  received,  sir,  your  letter  of  the  18th,  enclosing 
the  proposal  of  a  new  publication,  under  the  title  of 
"  American  Gazette  and  Literary  Journal."  Of  the 
prospectus  I  cannot  say  less  than  that  it  is  an  interest- 
ing specimen  of  cultivated  talents. 

I  must  say,  at  the  same  time,  that  I  think  it  con- 
cedes too  much  to  a  remedial  power  in  the  press  over 
the  spirit  of  part}'. 

Besides  the  occasional  and  transient  subjects  on 
which  parties  are  formed,  they  seem  to  have  a  perma- 
nent foundation  in  the  variance  of  political  opinions  in 
free  states,  and  of  occupations  and  interests  in  all  civil- 
ized states.  The  Constitution  itself,  whether  written 
or  prescriptive,  influenced  as  its  exposition  and  admin- 
istration will  be  by  those  causes,  must  be  an  unfailing 
source  of  party  distinctions.  And  the  very  peculiarity 
which  gives  pre-eminent  value  to  that  of  the  United 
States,  the  partition  of  power  between  different  gov- 
ernments, as  well  as  between  different  departments  of 
government,  opens  a  new  door  for  controversies  and 
parties.  There  is,  nevertheless,  sufficient  scope  for 
combating  the  spirit  of  party,  as  far  as  it  may  not  be 
necessary  to  fan  the  flame  of  liberty  ;  in  efforts  to  di- 
vert it  from  the  more  noxious  channels  ;  to  moderate  its 
violence,  especially  in  the  ascendant  party  ;  to  elucidate 
the  policy  which  harmonizes  jealous  interests;  and 
particularly  to  give  to  the  Constitution  that  just  con- 
struction which,  with  the  aid  of  time  and  habit,  may 
put  an  end  to  the  more  dangerous  schisms  otherwise 
growing  out  of  it. 
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With  a  view  to  this  last  object,  I  entirely  concur  in 
the  propriety  of  resorting  to  the  sense  in  which  the 
Constitution  was  accepted  and  ratified  by  the  nation. 
In  that  sense  alone  it  is  the  legitimate  Constitution. 
And  if  that  be  not  the  guide  in  expounding  it,  there 
can  be  no  security  for  a  consistent  and  stable,  more 
than  for  a  faithful  exercise  of  its  powers.  If  the  mean- 
ing of  the  text  be  sought  in  the  changeable  meaning  of 
the  words  composing  it,  it  is  evident  that  the  shape 
and  attributes  of  the  government  must  partake  of  the 
changes  to  which  the  words  and  phrases  of  all  living 
languages  are  constantly  subject.  What  a  metamorpho- 
sis would  be  produced  in  the  code  of  law  if  all  its  an- 
cient phraseology  were  to  be  taken  in  its  modern  sense. 
And  that  the  language  of  our  Constitution  is  already  un- 
dergoing interpretations  itnknown  to  its  founders  will,  I 
believe,  appear  to  all  unbiased  inquirers  into  the  histo- 
ry of  its  origin  and  adoption.  Not  to  look  farther  for 
an  example,  take  the  word  "  consolidate"  in  the  address 
of  the  convention  prefixed  to  the  Constitution.  It 
tlicre  and  then  meant  to  give  strength  and  sohdity  to 
the  union  of  the  states.  In  its  current  and  controver- 
sial application  it  means  a  destruction  of  tlie  states  l)y 
transfusing  their  powers  iuto  the  government  of  the 
union. 

On  tli(^  other  point  touched  in  your  letter,  I  fear  I 
shall  not  very  soon  be  able  to  say  anything.  Notwith- 
standing the  importance  of  such  a  work  as  that  of 
Judge  Johnson,  and  the  public  standing  of  the  author, 
I  have  never  given  it  a  reading.  I  have  put  it  off,  as 
in  several  other  voluminous  cases,  till  I  could  go  through 
the  task  with  a  less  broken  attention.  While  I  find 
that  the  span  of  life  is  contracting  much  faster  than 
the  demands  on  it  can  be  discharged,  I  do  not,  howev- 


CORRESPONDENCE. 


er,  abandon  the  proposed  perusal  of  both  the  "  Life  of 
Green"  and  "the  Campaign  of  1781." 


TO    JOHN    CARTWRICillT.  '^ 

!«24. 

It  is  so  long  since  I  received  yonr  volume  on  the 
English  Constitution,  with  the  letter  accompaujing  it, 
that  I  must  add  to  my  thanks  for  the  favours  an  apol- 
ogy for  the  delay  in  returning  them.  I  perceived  at 
once,  that,  to  do  justice  to  such  a  work,  it  ought  to  be 
read  with  a  continued  attention,  which  happened  to  be 
impossible  till  within  a  short  time  past. 

I  am  now  able  to  say  that  I  have  found  in  your 
pages  not  a  little  to  admire,  very  much  to  approve,  but 
some  things  in  which  I  cannot  concur.  Were  I  to 
name  instances  of  the  last,  I  should  not  omit  your  pref- 
erence of  a  single  to  a  double  legislature. 

The  infirmities  most  besetting  popular  governments, 
even  in  the  representative  form,  are  found  to  be  defect- 
ive laws,  which  do  mischief  before  they  can  be  mend- 
ed, and  laws  passed  under  transient  impulses,  of  which 
time  and  reflection  call  for  a  change.  These  causes 
render  the  statute-book  complex  and  voluminous,  mul- 
tiply disputed  cases  between  individuals,  increase  the 
expense  of  legislation,  and  impair  that  certainty  and 
stability  which  are  among  the  greatest  beauties  as  well 
as  most  soUd  advantages  of  a  well-digested  code. 

A  second  branch  of  the  legislature,  consisting  of 
fewer  and  riper  members,  deliberating  separately  and 
independently  of  the  other,  may  be  expected  to  cor 
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rect  many  errors  and  inaccuracies  in  the  proceedings 
of  die  other,  and  to  control  whatever  of  passion  or 
precipitancy  may  be  found  in  them ;  and  being,  in  Uke 
manner  with  the  other,  elective  and  responsible,  the 
probability  is  strengthened  that  the  will  and  interest  of 
their  common  constituents  will  be  duly  pursued. 

In  support  of  this  view  of  the  subject  it  may  be  re- 
marked, that  there  is  no  instance  among  us  of  a  change 
of  a  double  for  a  single  legislature,  while  there  is  more 
than  one  of  a  contrary  change ;  and  it  is  beheved,  that 
if  all  the  states  were  now  to  form  their  governments  over 
again,  with  lights  derived  from  experience,  they  would 
be  unanimous  in  preferring  two  legislative  chambers  to 
a  single  one. 

I  hope  you  will  have  no  occasion  to  regret  your 
early  patronage  of  the  independence  of  this  country, 
or  your  approbation  of  the  principles  on  which  its 
governments  have  been  estabHshed.  Thus  far,  the 
trees  can  be  safely  tested  by  their  fruits. 

It  afiCords  sincere  pleasure  to  find  your  government 
and  nation  relaxing  their  prejudices  against  us.  Ex- 
perience has  proved  what  a  few  on  your  side  as  well 
as  on  this  foresaw,  that  the  separation  of  the  colonies, 
though  a  gain  to  them,  would  be  no  loss  of  retainable 
commerce  to  the  parent  state,  while  it  would  be  a  gain 
to  its  treasury  in  the  diminished  demands  on  it.  It 
remains  for  the  two  countries  now  but  to  cultivate  mu- 
tual good-will  to  enrich  and  improve  each  other  by  all 
the  interchanges  having  these  tendencies,  and  to  pro- 
mote by  their  examples  the  improvement  and  happi- 
ness of  all  other  countries. 


TO    n.    LEE. 

Montpelier,  January'  14,  1825. 

I  have  received,  sir,  yours  of  the  6th  instant,  and  have 
looked  over  the  printed  sheet  enclosed  in  it.  Of  the 
literary  character  of  the  paper  I  may  express  a  lauda- 
tory opinion,  without  risk  of  contravening  that  of  others. 
As  a  political  disquisition,  it  embraces  questions  both  ol 
magnitude  and  of  nicety,  on  which  opinions  may  be 
various,  and  of  which  a  critical  review  does  not  lie 
within  the  compass  of  a  letter,  were  it  permitted  by 
leisure  and  favoured  by  the  circumstances  of  the  mo- 
ment. 

The  nature  and  the  extent  of  the  obligation  on  a 
representative  to  be  guided  by  the  known  will  of  his 
constituents,  though  an  old  question,  seems  yet  to  be  in 
a  controvertible  state.  In  general,  it  may  be  said  to  be 
often  a  verbal  controversy.  That  the  obligation  is  not, 
in  strictness,  constitutional  or  legal,  is  manifest,  since 
the  vote  of  the  representative  is  equally  valid  and  op- 
erative whether  obeying  or  violating  the  instruction  of 
his  constituents.  It  can  only  be  a  moral  obligation,  to 
be  weighed  by  the  conscience  of  the  representative,  or 
a  prudential  one,  to  be  enforced  by  the  penal  displeas- 
ure of  his  constituents. 

In  what  degree  a  plurality  of  votes  is  evidence  of 
the  will  of  a  majority  of  voters,  must  depend  on  cir- 
cumstances more  easily  estimated  in  a  given  case  than 
susceptible  of  general  definition.  The  greater  the  num- 
ber of  candidates  among  whom  the  votes  are  divided, 
the  more  uncertain  must,  of  course,  be  the  inference 
from  the  plurality  with  respect  to  the  majority. 

In  our  complex  system  of  polity,  the  public  will,  as 
a  source  of  authority,  may  be  the  will  of  the  people  as 
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composing  one  nation  ;  or  the  will  of  the  states  in  their 
distinct  and  independent  capacities;  or  the  federal 
will,  as  viewed,  for  example,  through  the  presidential 
electors,  representing,  in  a  certain  proportion,  hoth  the 
nation  and  the  states.  If,  in  the  eventual  choice  of  a 
president,  the  same  proportional  rule  had  been  prefer- 
red, a  joint  ballot  by  the  two  houses  of  Congress"" 
would  have  been  substituted  for  the  mode  which  gives 
an  equal  vote  to  every  state,  however  unequal  in  size. 
As  the  Constitution  stands,  and  is  regarded  as  the  re- 
sult of  a  compromise  between  the  larger  and  smaller 
states,  giving  to  the  latter  the  advantage  in  selecting  a 
president  from  the  candidates,  in  consideration  of  the 
advantage  possessed  by  the  former  in  selecting  the  can- 
didates from  the  people,  it  cannot  be  denied,  whatever 
may  be  thought  of  the  constitutional  provision,  that 
there  is,  in  making  the  eventual  choice,  no  other  con- 
trol on  the  votes  to  be  given,  whether  by  the  represent- 
atives of  the  smaller  or  larger  states,  but  their  atten- 
tion to  the  views  of  their  respective  constituents  and 
their  regard  for  the  public  good. 

You  will  not  forget  that  the  above  remarks,  being 
thrown  out  merely  in  consequence  of  your  application, 
are  for  yourself  not  for  others.  Though  penned  with- 
out the  most  remote  allusion  to  the  particular  case  be- 
fore the  public,  or  even  a  knowledge  of  its  actual  pos- 
ture and  aspects,  they  might  be  misconstrued,  by  the 
propensity  of  the  conjuncture,  to  view  tilings  through 
that  medium. 
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TO    THOMAS    RITCHIE. 

Monlpclier,  Dec.  18,  183S. 

Dear  Sir, 

Yours  of  the  lOtli  instant  was  rerei^ed  a  tew  days 
ago,  and  I  give  it  the  eai-Uest  answer  which  circum- 
stances have  permitted. 

It  has  been  impossible  not  to  observe  the  license  ot" 
construction  appUed  to  the  Constitution  of  the  United 
States,  and  that  the  premises  fiom  which  powers  are 
inferred  often  cover  more  ground  than  the  inferences 
themselves. 

In  seeking  a  remedy  for  these  aberrations,  we  must 
not  lose  sight  of  the  essential  distinction,  too  little 
heeded,  between  assumptions  of  power  by  the  general 
government,  in  opposition  to  the  will  of  the  constituent 
body,  and  assumptions  by  the  constituent  body  through 
the  government  as  the  organ  of  its  will.  In  the  first 
case,  nothing  is  necessary  but  to  rouse  the  attention  of 
the  people,  and  a  remedy  ensues  through  the  fonns  of 
the  Constitution.  This  was  seen  when  the  Constitu- 
tion was  violated  by  the  alien  and  sedition  acts.  In 
the  second  case,  the  appeal  can  only  be  made  to  the 
recollections,  the  reason,  and  the  conciliatory  spirit  of 
the  majority  of  the  people  against  their  own  errors  ; 
with  a  persevering  hope  of  success,  and  an  eventual 
acquiescence  in  disappointment,  unless,  indeed,  oppres- 
sion should  reach  an  extremity  overruling  all  other 
considerations.  This  second  case  is  illustrated  by  the 
apparent  call  of  a  majority  of  the  states  and  of  the  peo- 
ple for  national  roads  and  canals  ;  with  respect  to  the 
latter  of  which,  it  is  remarkable  that  Mr.  Hamilton 
himself,  on  one  occasion,  where  he  was  giving  to  the 
text  of  the  Constitution  its  utmost  ductility  [see  his 
H 
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Report  on  the  Bank],  was  constrained  to  admit  that 
they  exceeded  the  authority  of  Congress. 

All  power  in  human  hands  is  liable  to  be  abitsed. 
In  governments  independent  of  the  people,  the  rights 
and  interests  of  the  whole  may  be  sacrificed  to  the 
views  of  the  government.  In  republics,  where  the  peo- 
ple govern  themselves,  and  where,  of  course,  tlie  ma- 
jority govern,  a  danger  to  the  minority  arises,  from  op- 
portunities tempting  a  sacrifice  of  their  rights  to  the 
interests,  real  or  supposed,  of  the  majority.  No  form  of 
government,  therefore,  can  be  a  perfect  guard  against  the 
abuse  of  power.  The  recommendation  of  the  repub- 
lican form  is,  that  the  danger  of  abuse  is  less  than  in  any 
other  ;  and  the  superior  recommendation  of  the  federo- 
republican  system  is,  that  while  it  provides  more  effect- 
ually against  external  danger,  it  involves  a  greater  se- 
curity to  the  minority  against  the  hasty  formation  of 
oppressive  majorities. 

These  general  observations  lead  me  to  the  several 
questions  you  ask  as  to  the  course  which,  in  the  pres- 
ent state  of  things,  it  becomes  Virginia  to  pursue. 

1.  "  Ought  an  amendment  of  the  Constitution,  giv- 
ing to  Congress  a  power  as  to  roads  and  canals,  to  be 
proposed  on  her  part,  and  what  part  taken  by  her  if 
proposed  from  any  other  quarter  V 

Those  who  think  the  power  a  proper  one,  and  that 
t  does  not  exist,  must  espouse  such  an  amendment ; 
and  those  who  think  the  power  neither  existing  nor 
proper,  may  prefer  a  specific  grant,  forming  a  restrict- 
ive precedent,  to  a  moral  certainty  of  an  exercise  of 
the  power,  furnishing  a  contrary  precedent.  Of  the 
individual  ways  of  thinking  on  this  point,  you  can 
probably  make  a  hotter  estimate  than  I  can. 

2.  "  Ought   a  proposed   amendment  to  comprise  a 
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particular  guard  against  the  sweeping  niisoonstructiou 
of  the  terms  '  coiiiuion  defence  and  general  welfare  !' " 

The  wish  for  such  a  guard  is  natural.  But  the  fal- 
lacious inferences  from  a  failure,  however,  happening, 
would  seem  to  require  for  the  experiment  a  very  flat- 
tering prospect  of  success.  As  yet,  the  unlimited  power 
expressed  by  tlie  terms,  if  disjoined  from  the  explana- 
tory specifications,  seems  to  have  been  claimed  for 
Congress  rather  incidentally  and  unimpressively,  than 
under  circumstances  indicating  a  dangerous  prevalence 
of  the  heresy.  Governor  Van  Ness  alone  appears  to 
have  officially  adopted  it,  and  possibly  with  some  un- 
expressed qualification.  Has  not  the  Supreme  Court 
of  the  United  States  on  some  occasion  disclaimed  the 
import  of  tlie  naked  terms  as  the  measure  of  congres- 
sional authority  I  In  general,  the  advocates  of  the  road 
and  canal  powers  have  rested  the  claim  on  deductions 
from  some  one  or  more  of  the  enumerated  grants. 

The  doctrine  presenting  the  most  serious  aspect  is 
that  which  limits  the  claim  to  the  mere  "  appropriation 
of  money"  for  the  general  welfare.  However  untena- 
ble or  artificial  the  distinction  may  be,  its  seducing  ten- 
dencies, and  the  progress  made  in  giving  it  a  practical 
sanction,  render  it  pretty  certain  that  a  constitutional 
prohibition  is  not  at  present  attainable;  while  an 
abortive  attempt  would  but  give  to  the  innovation  a 
greater  stability.  Should  a  specific  amendment  take 
place  on  the  subject  of  roads  and  canals,  the  zeal  for  this 
appropriating  power  would  be  cooled  by  the  provision 
for  the  primary  and  popidar  object  of  it ;  at  the  same 
time  that  the  implied  necessity  of  the  amendment 
would  have  a  salutary  influence  on  other  points  of 
construction. 

3.  "  Ought  Virginia  to  protest  against  the  power  of 
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internal  improvement  by  roads  and  canals,  with  an 
avowal  of  readiness  to  acquiesce  in  a  decision  against 
her  by  three  fourths  of  her  sister  states  ]" 

By  such  a  decision  is  understood  a  mere  expression 
of  concurrent  opinions  by  three  fourths  of  the  state 
legislatures.  However  conciliatory  the  motives  to  such 
a  proposition  might  be,  it  could  not  fail  to  be  criticised 
as  requiring  a  surrender  of  the  constitutional  rights  of 
the  majority  in  expounding  the  Constitution,  to  an  ex- 
tra constitutional  project  of  a  protesting  state.  May  it 
not  be  added,  that  such  a  test,  if  acceded  to,  would,  in 
the  present  state  of  public  opinion,  end  in  a  riveting 
decision  against  Virginia? 

Virginia  has,  doubtless,  a  right  to  manifest  her  sense 
of  the  Constitution,  and  of  proceedings  under  it,  either 
by  a  protest  or  other  equivalent  modes.  Perhaps  the 
mode  as  well  suited  as  any  to  the  present  occasion,  if 
the  occasion  itself  be  a  suitable  one,  would  be  that  of 
instructions  to  her  representatives  in  Congress  to  op- 
pose measures  violating  her  constructions  of  the  instru- 
ment ;  with  a  preamble  appealing  for  the  truth  of  her 
constructions  to  the  contemporary  expositions  by  those 
best  acquainted  with  the  intentions  of  the  convention 
which  framed  the  Constitution  ;  to  the  debates  and 
proceedings  of  the  state  conventions  which  ratified  it ; 
to  the  universal  understanding  that  the  government  of 
the  Union  was  a  limited,  not  an  unlimited  one ;  to  the 
inevitable  tendency  of  the  latitude  of  construction  in 
behalf  of  internal  improvements,  to  break  down  the 
barriers  of  unlimited  power,  it  being  obvious  that  the 
ingenuity  which  deduces  the  authority  for  such  meas- 
ures could  readily  find  it  for  any  others  whatever ;  and 
particularly  to  the  inconclusiveness  of  the  reasoning 
from  the  sovereign  character  of  the  powers  vested  in 
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Congress,  and  the  great  utility  of  particular  measures, 
to  the  rightful  exercise  of  the  powers  required  for  such 
measures ;  a  reason  which,  however  applicable  to  the 
case  of  a  single  government  charged  with  the  whole 
powers  of  government,  loses  its  force  in  the  case  of  a 
compound  government  like  that  of  the  United  States, 
where  the  delegated  sovereignty  is  divided  between  the 
general  and  state  governments ;  where  one  sovereignty 
loses  what  the  other  gains ;  and  where  particular  pow- 
ers and  duties  may  have  been  withheld  from  one  be- 
cause deemed  more  proper  to  be  left  with  the  other. 

I  have  thrown  out  these  hasty  remarks  more  in  com- 
pliance with  your  request  than  from  the  belief  that 
they  offer  anything  new  on  the  beaten  subject.  Should 
the  topics  touched  on  be  thought  worthy  on  any  ac- 
count of  being  pubUcly  developed,  they  will  be  in  hands 
very  competent  to  the  task.  My  views  of  the  consti- 
tutional questions  before  the  public  are  already  known, 
as  far  as  they  can  be  entitled  to  notice,  and  I  find  my- 
self every  day  more  indisposed,  and,  as  may  be  pre- 
sumed, less  fit  for  reappearance  on  the  political  arena. 


TO    ANDREW    STEVENSON 

Montpelicr,  March  25,  1856. 

Dear  Sir, 

I  have  received  the  copy  of  your  late  speech  kindly 
forwarded  by  you.  I  cannot  say  that  I  concur  in  all 
your  views  of  the  subject  it  discusses.  But  I  take 
pleasure  in  doing  justice  to  the  ability  with  which  those 
are  maintained  in  which  I  do  not  concur. 

Will  you  pardon  me  for  pointing  out  an  error  of  fact 
into  which  you  have  fallen,  as  others  have  done,  by 
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supposing  that  the  term  national,  appUed  to  the  con- 
templated government  in  the  early  stage  of  the  con- 
vention, particularly  in  the  propositions  of  Mr.  Ran- 
dolph, was  equivalent  to  tniUmited  or  consolidated? 
This  was  not  the  case.  The  term  was  used,  not  in 
contradistinction  to  a  limited,  but  to  a  federal  govern- 
ment. As  the  latter  operated  within  the  extent  of  its 
authority  through  requisitions  on  the  confederated  states, 
and  rested  on  the  sanction  of  the  state  legislatures,  the 
government  to  take  its  place  was  to  operate  within  the 
extent  of  its  powers  directly  and  coercively  on  indi- 
viduals, and  to  receive  the  higher  sanction  of  the  peo- 
ple of  the  states.  And  there  being  no  technical  or 
appropriate  denomination  applicable  to  the  new  and 
unique  system,  the  term  national  was  used,  with  a  con- 
fidence that  it  would  not  be  taken  in  a  wrong  sense, 
especially  as  a  right  one  could  be  readily  suggested,  if 
not  sufficiently  implied  by  some  of  the  propositions 
themselves.  Certain  it  is  that  not  more  than  two  or 
three  members  of  the  body,  and  they  rather  theoretically 
than  practically,  were  in  favour  of  an  unlimited  govern- 
ment founded  on  a  consolidation  of  the  states  ;  and  that 
neither  Mr.  Randolph  nor  any  one  of  his  colleagues 
were  of  the  number.  His  propositions  were  the  result 
of  a  meeting  of  the  whole  deputation,  and  concurred 
or  acquiesced  in  unanimously  merely  as  a  general  in- 
troduction of  the  business ;  such  as  might  be  expected 
from  the  part  Virginia  had  borne  in  bringing  about  the 
convention,  and  as  might  be  detailed  and  defined  in  the 
progress  of  the  work.  The  journal  shows  that  this 
was  done. 

I  am  not  sure  that  I  understand  your  allusions  to  the 
origin  of  the  convention  of  1787.  If  I  do,  you  have 
overlooked  steps  antecedent  to  the  interposition  of  the 
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old  Congress.  That,  convention  grew  out  of  the  con- 
vention at  Annapolis  in  August,  17S6,  recommended  by 
Virginia  in  the  preceding  winter.  It  had  for  its  ob- 
jects certain  provisions  only  relating  to  commerce  and 
revenue.  The  deputies  who  met,  inferring  from  an  in- 
terchange of  information  as  to  the  state  of  the  public 
mind  that  it  had  made  a  great  advance,  subsequent 
even  to  the  act  of  Virginia,  towards  maturity  for  a 
farther  reform  of  the  federal  system,  took  the  decisive 
step  of  recommending  a  convention  with  adequate  pow- 
ers for  the  purpose.  The  legislature  of  Virginia,  be- 
ing the  first  that  assembled,  set  the  example  of  compli- 
ance, and  endeavoured  to  strengthen  it  by  putting  Gen- 
eral Washington  at  the  head  of  the  deputation. 

I  cannot  but  highly  approve  the  industry  with  which 
you  have  searched  for  a  key  to  the  sense  of  the  Con- 
stitution, where  alone  the  true  one  can  be  found,  in  the 
proceedings  of  the  convention,  the  contemporary  expo- 
sitions, and,  above  all,  in  the  ratifying  conventions  of 
the  states.  If  the  instrument  be  interpreted  by  criti- 
cisms, which  lose  sight  of  the  intention  of  the  parties 
to  it  in  the  fascinating  pursuit  of  objects  of  public  ad- 
vantage or  convenience,  the  purest  motives  can  be  no 
security  against  innovations  materially  changing  the 
features  of  the  government. 


VAN    BUREN. 

Montpclier,  April  28,  1826. 


Dear  Sir, 

I  have  received  your  favour  of  the  22d,  and,  at  the 
same  time,  under  another  cover,  the  paper  containing 
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your  observations  on  the  depending  modification  of  the 
federal  courts. 

The  judicial  department  is  evidently  not  a  little  dif- 
ficult to  be  accoiiunodated  to  the  territorial  extent  to 
which  the  legislative  and  executive  may  be  carried  on 
the  federal  principle.  To  prevent  the  gradual  depar- 
ture from  uniformity  in  the  legal  code,  which  must  be 
the  effect  of  sectional  courts  with  final  jurisdiction,  an 
appellate  tribunal  is  indispensable  ;  and  die  arduous- 
uess  of  the  task  of  distributing  a  desirable  attendance 
of  its  members  throughout  the  community,  -w  ithout  en- 
croaching too  much  on  their  useful  leisure  or  on  the 
time  essential  for  the  discharge  of  tiieir  central  duties, 
and  without  exacting  itinerary  fatigues  beyond  the 
physical  activity,  to  be  looked  for  in  a  certain  portion 
of  them,  is  sufticieutly  observable  in  the  past  delibera- 
tions. Were  three,  at  least,  of  the  present  judges  as- 
signed to  the  more  remote  parts  of  the  Union,  their 
ages  alone  would  be  serious,  if  not  insuperable  obsta- 
cles to  the  fulfilment  of  their  compound  services :  and 
the  remote  parts  will,  if  not  in  the  first  instance,  soon 
have  their  share  of  the  aged  class.  The  views  you 
have  taken  of  the  subject  are  very  interesting  and  in- 
structive. But  if  it  be  understood  that  the  expanding 
population  will  at  no  distant  day  render  the  circuit 
fiuictions  of  the  appellate  judges  impracticable,  it  is  an 
important  question  whether  a  change  of  the  system,  so 
far  as  local  feelings  are  to  be  encountered,  will  become 
more  or  less  embarrassing ;  whether,  if  the  necessity  be 
more  pressing  on  one  hand,  habit  and  other  opposing 
considerations  wUl  or  will  not  keep  pace  with  it  on 
the  other.  These  are  questions,  however,  for  your,  not 
my,  decision. 
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Remark?  on  an  Extract  from  Hamilton  s  Report,  puh- 
lished  in  the  Richmond  Enquirer. 
Ill  the  Riclniiond  Enquirer  of  the  21st  is  an  extract 
from  the  report  of  Secretary  Hamilton  on  the  Cousti- 
tutionahty  of  the  Bank,  in  which  he  proposes  a  resort, 
in  expounding  the  Constitution,  to  the  rejection  of  a 
proposition  in  the  convention,  or  to  any  evidence  in- 
trinsic to  the  text.  Did  he  not  advise,  if  not  draw  up, 
the  message  refusing  to  the  House  of  Representatives 
the  papers  relating  to  Jay's  treaty,  in  which  President 
Washington  combats  the  right  of  their  call,  by  appeal- 
ing to  his  personal  knowledge  of  the  intention  of  the 
convention,  having  been  himself  a  memljer  of  it,  to  the 
authority  of  a  rejected  proposition  appearing  on  the 
journals  of  the  house,  and  to  the  opinions  entertained 
in  the  state  conventions  ?  [Waite's  State  Papers,  vol.  ii., 
p.  102-5].  Unfortunately,  the  president  had  forgotten 
his  sanction  to  the  bank,  which  disregarded  a  rejected 
proposition  on  that  subject.  This  case,  too,  was  far 
more  in  point  than  the  proposition  in  that  of  the  treaty 
papers.  Whatever  may  be  the  degree  of  force  in  some 
of  the  remarks  of  the  secretary,  he  pushes  them  too 
far.  But  the  contradictions  between  the  report  and  the 
message  are  palpable. 

January  25,  182B 


TO     M.    VAN    BURE.\. 

Montpelier,  September  20, 


Dear  Sir, 
Your  letter  of  August  30  has  been  longer  unanswer- 
ed than  I  could  have  wished,  but  the  delav  has  been 
I 
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unavoidable.  Aud  I  am  sensiblfi  now  that  the  subject 
invited  more  of  development  than  successive  occurren- 
ces calling  off  my  attention  have  permitted.  The  brief 
view  taken  of  it  will  at  least  be  a  proof  of  my  dis- 
position to  comply  with  your  request,  which  I  regard  as 
a  private  one,  as  you  will  be  pleased  to  regard  the  an- 
swer to  it. 

I  should  certainly  feel  both  gratification  and  obliga- 
tion in  giving  any  aid  in  my  power  towards  making 
the  Constitution  more  appropriate  to  its  objects  and 
more  satisfactory  to  the  nation.  But  I  feel  also  the 
arduousness  of  such  a  task,  arising  as  well  fi-om  the 
difficulty  of  partitioning  and  defining  legislative  pow- 
ers as  from  the  existing  diversity  of  opinions  concern- 
ing the  proper  arrangement  of  the  power  in  question 
over  internal  improvements. 

Give  the  power  to  the  general  government  as  pos- 
sessing the  means  most  adequate,  and  the  objections 
are  :  1.  The  danger  of  abuse  in  the  application  of  the 
means  to  objects  so  distant  from  the  eye  of  a  govern- 
ment, itself  so  distant  from  the  eye  of  the  people.  2. 
The  danger  fi-om  an  increase  of  the  patronage  and 
pecuniary  transactions  of  the  general  government,  that 
the  equilibrium  between  that  and  the  state  govern- 
ments may  not  be  preserved. 

Leave  the  power  exclusively  with  the  states,  and  the 
objections  are :  1.  That,  being  deprived  by  the  Con- 
stitution, and  even  by  their  local  relations  (as  was  gen- 
erally experienced  before  the  present  Constitution  was 
established),  of  the  most  convenient  source  of  revenue, 
the  impost  on  commerce,  improvements  might  not  be 
made  even  in  cases  wholly  within  their  own  limits. 
2.  That,  in  cases  where  roads  and  canals  ought  to  pass 
through  contiguous  states,  the  necessary  co-operation 
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might  fail  from  a  difficulty  in  adjusting  conditions  and 
details,  from  a  want  of  interest  in  one  of  tliein,  or, 
possibly,  from  some  jealousy  or  rivalship  in  one  towards 
the  other.  3.  That,  where  roads  and  canals  ought  to 
pass  through  a  number  of  states,  particular  views  of  a 
single  state  might  prevent  improvements  deeply  inter- 
esting to  the  whole  nation. 

This  embarrassing  alternative  has  suggested  the  ex- 
pedient, which  you  seem  to  have  contemplated,  of  di- 
viding the  power  between  the  general  and  state  gov- 
ernments by  allotting  the  appropriating  branch  to  the 
former,  and  reserving  the  jurisdiction  to  the  latter.  The 
expedient  has,  doitbtless,  a  captivating  aspect.  But  to 
say  nothing  of  the  difficulty  of  defining  such  a  division 
and  maintaining  it  in  practice,  will  the  nation  be  at 
the  expense  of  constructing  roads  and  canals  without 
such  a  jurisdiction  over  them  as  will  ensure  their  con- 
stant subservience  to  national  purposes  ?  Will  not  the 
utility  and  popularity  of  these  improvements  lead  to  a 
constructive  assumption  of  the  jurisdiction  by  Con- 
gress, with  the  same  sanction  of  their  constituents,  as 
we  see  given  to  the  exercise  of  the  appropriating  pow- 
er, already  stretching  itself  beyond  the  appropriating 
limit  ? 

It  seems,  indeed,  to  be  understood,  that  the  policy 
and  advantage  of  roads  and  canals  have  taken  such 
extensive  and  permanent  hold  of  the  public  will,  that 
the  constructive  authority  of  Congress  to  make  them 
will  not  be  relinquished  either  by  that  or  the  constit- 
uent body.  It  becomes  a  serious  question,  therefore, 
whether  the  better  course  be  not  to  obviate  the  uncon- 
stitntional  precedent  by  an  amendatory  article  express- 
ly granting  the  power.  Should  it  be  found,  as  is  very 
possible,  that  no  effective  system  can  be  agreed  on  by 
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Congress,  the  amendment  will  be  a  recorded  precedent 
against  constructive  enlargements  of  power;  and,  in 
the  contrary  event,  the  exercise  of  the  pow  er  will  no 
longer  be  a  precedent  in  favour  of  them. 

In  all  these  cases  it  need  not  be  remarked,  I  am  sure, 
that  it  is  necessary  to  keep  in  mind  the  distinction  be- 
tween a  usurpation  of  power  by  Congress  against  the 
will,  and  an  assumption  of  power  with  the  approba- 
tion of  their  constituents.  When  the  former  occurs, 
as  in  the  enactment  of  the  alien  and  sedition  laws,  the 
appeal  to  their  constituents  sets  everything  to  rights. 
In  the  latter  case,  the  appeal  can  only  be  made  to  ar- 
gument and  conciliation,  with  an  acquiescence,  when 
not  an  extreme  case,  in  an  unsuccessful  result. 

If  the  sole  object  be  to  obtain  the  aid  of  the  federal 
treasury  for  internal  improvements  by  roads  and  canals, 
without  interfering  with  the  jurisdiction  of  the  states, 
an  amendment  need  only  say,  "  Congress  may  make 
appropriations  of  moneys  for  roads  and  canals,  to  be 
applied  to  such  purposes  by  the  legislatures  of  the 
states  within  their  respective  limits,  the  jurisdiction  of 
the  states  remaining  unimpaired." 

If  it  be  thought  best  to  make  a  constitutional  grant 
of  the  entire  power,  either  as  proper  in  itself,  or  made 
so  by  the  moral  certainty  that  it  will  be  constructively 
assumed  with  the  sanction  of  the  national  will,  and 
operate  as  an  injurious  precedent,  the  amendment  can- 
not say  less  than  that  "  Congress  may  make  roads  and 
canals  with  such  jurisdiction  as  the  cases  may  require." 

But  while  the  term  "  common  defence  and  general 
welfare"  remain  in  the  Constitution  unguarded  against 
the  construction  which  has  been  contended  for,  a  fund 
of  power  inexliaustible  and  wholly  subversive  of  the 
equilibrium  between  the  general  and  the  state  govern- 
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ments  is  witliiu  the  reach  of  the  former.  Why,  then, 
not  precede  all  other  auienclnients  hy  one  expunging 
the  phrase  which  is  not  required  for  any  harmless  mean- 
ing, or  making  it  harmless  by  annexing  to  it  the  terms 
"  in  the  cases  required  by  this  Constitution  !" 

With  this  sketch  of  ideas,  which   I  am  aware  may 
not  coincide  altogether  with  yours,  I  tender,  &c.,  &,c. 


Monlpelier,  October  15,  1826. 

Dear  Sir, 
Since  mine  of  September  20,  answering  yours  of 
August  30,  I  have  received  that  of  September  28,  with 
a  copy  of  the  Report  of  the  Committee  on  Roads  and 
Canals.  I  have  not  been  able  to  read  more  of  it  than 
the  part  which  you  notice.  The  committee  have  tran- 
scended all  preceding  advocates  of  the  doctrine  they  es- 
pouse, in  appealing  to  the  old  articles  of  confederation 
for  its  support.  Whatever  might  have  been  the  practice 
under  those  articles,  it  would  be  difficult  to  show  that  it 
was  always  kept  within  the  prescribed  limits.  The  revo- 
lutionary Congress  was  the  offspring  of  the  great  cri- 
sis, and  the  exercise  of  its  powers  prior  to  the  final  rat- 
ification of  the  articles  governed  by  the  law  of  neces- 
sity or  palpable  expediency.  And  after  that  event  there 
seems  to  have  been  often  more  regard  to  the  former 
latitude  of  proceeding  than  to  the  text  of  the  instrument, 
assumptions  of  power,  apparently  useful,  being  consid- 
ered little  dangerous  in  a  body  so  feeble  and  so  com- 
pletely dependant  on  the  authority  of  the  states.  There 
is  no  evidence,  however,  that  the  old  Congress  ever 
assumed  such  a  construction  of  the  terms  "common 
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defence  and  general  welfare"  as  is  claimed  for  the  new. 
Nor  is  it  probable  that  General  Washington,  in  the 
sentiments  quoted  from  or  for  him,  had  more  in  view 
than  the  great  importance  of  measures  beyond  the 
reach  of  individual  states,  and,  if  to  be  exerted  at  all, 
calling  for  the  general  authority  of  the  Union.  Such 
modes  of  deducing  power  may  be  fairly  answered  by 
the  questiQU,  What  is  the  power  that  may  not  be  grasp- 
ed with  the  aid  of  them  I 


TO  DOCTOR  THOMAS  COOPER. 

Monlpelier,  December  26,  1826. 

Dear  Sir, 

The  two  copies  of  your  lectures  ok  political  econo- 
my, forwarded  with  your  letter  of  Nov.  15,  were  duly 
received.  That  for  Mr.  Eppes  was  delivered  to  Mr. 
Trist  of  the  Monticello  family,  who  said  he  would  send 
it  on  forthwith  by  a  safe  conveyance.  For  the  other, 
addressed  to  myself,  I  offer  my  thanks.  Before  I  had 
time  to  look  into  the  volume,  I  had  an  opportunity  of 
handing  it  over  to  Professor  Tucker  of  our  University, 
now  charged  with  that  branch  of  instruction,  who 
wished  to  see  it,  as  I  did  that  he  should,  not  doubting 
that  it  merited  his  perusal. 

Have  you  ever  adverted  to  the  alleged  minuteness 
of  the  Roman  Farms,  and  the  impossibility  of  account- 
ing for  their  support  of  a  family  ?  All  the  ancient  au- 
thors, agricultural  and  historical,  speak  of  the  ordinary 
size  as  not  exceeding  duo  jugera,  equal,  according  to 
the  ascertained  measure,  to  about  one  and  a  quarter  of 
our  acres  ;  and  none  of  the  modern  writers  I  have  met 
with  question  the  statement.     Neither  Hume  nor  Wal- 
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lace,  though  led  to  a  critical  iovesligation  of  it  iu  com- 
paring the  populousuess  of  ancient  and  modern  nations, 
notice  the  difticulty.  Dixon,  too,  in  his  elaborate  re- 
searches into  ancient  husbandry,  if  I  do  not  inisrccollcct, 
starts  no  doubt  on  the  subject.  Now  is  it  possible  that 
a  family,  say  of  six  persons,  could  procure  from  such  a 
speck  of  earth,  by  any  known  mode  of  culture,  a  supply 
of  food  such  as  then  used,  with  the  materials  for  cloth- 
ing, or  a  surplus  from  the  soil  that  would  purchase  it, 
to  say  nothing  of  fuel  and  the  wood  necessary  for  the 
other  wants  of  the  farm  ?  We  hear  much  also  of  the 
plough  and  the  oxen  on  the  Roman  farm.  How  were 
these  fed  ?  A  yoke  would  devour  more  than  the  whole 
product.  Cincinnatus  luniself  is  reported  to  have 
owned  but  eight  jugera,  if  I  mistake  not,  one  half  oi 
which  he  lost  by  a  securityship.  Even  that  aristocratic 
allowance  is  not  free  from  the  remarks  here  made. 
The  subject  is  curious,  and  involves  three  questions  : 
1.  Whether  the  size  of  the  farm,  though  never  called 
in  question,  has  been  rightly  stated  ?  2.  If  rightly 
stated,  and  no  extraneous  resources  existed,  how  were 
the  families  subsisted  ?  -3.  If  there  were  extraneous 
resources,  what  were  they  ?  We  read  of  no  pastures 
or  forests  in  common,  and  their  warhke  expeditions, 
though  in  the  neighbourhood,  as  it  were,  and  carried  on 
by  the  farmers  themselves,  could  yield  no  adequate 
supplies  to  solve  the  problem. 

The  mail  has  furnished  me  with  a  copy  of  your 
Lectures  on  Civil  Government  and  on  the  Constitu- 
tion of  the  United  States.  I  find  in  them  much  in 
which  to  concur ;  parts  on  which  I  might  say  non  liquet, 
and  others  from  which  I  should  dissent ;  but  none  of 
which  interesting  views  are  not  presented.  What 
alone  I  mean  to  notice,  is  a  passage  in  which  you  have 
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been  misled  by  the  authorities  before  you,  and  by  a 
misunderstanding  of  the  term  "  national"  used  in  the 
early  proceedings  of  the  convention  of  1787.  Both 
Mr.  Yates  and  Mr.  Martin  brought  to  the  convention 
predispositions  against  its  object,  the  one  from  Mary- 
land representing  the  party  of  Mr.  Chase,  opposed  to 
federal  restraints  on  the  state  legislation  ;  the  other' 
from  New- York,  tlie  party  unwilling  to  lose  the  power 
over  trade,  through  which  the  state  levied  a  tribute  on 
the  consumption  of  its  neighbours.  Both  of  them  left 
the  convention  long  before  it  completed  its  work ;  and 
appear  to  have  reported  in  angry  terms  what  they  had 
observed  with  jaundiced  eyes.  Mr.  Martin  is  said  to 
have  recanted  at  a  later  day,  and  Mr.  Yates  to  have 
changed  his  politics,  and  joined  the  party  adverse  to 
that  which  sent  him  to  the  convention. 

With  respect  to  the  term  "  national"  as  contradis- 
tinguished from  the  term  "  federal,"  it  was  not  meant  to 
express  the  extent  of  power,  but  the  viode  of  its  opera- 
tion, which  was  to  be,  not  like  the  power  of  the  old 
confederation,  operating  on  states,  but  like  that  of  ordi- 
nary governments,  operating  on  individuals;  and  the 
substitution  of  "  United  States"  for  "  national"  noted  in 
the  journal,  was  not  designed  to  change  the  meaning 
of  the  latter,  but  to  guard  against  a  mistake  or  misrep- 
resentation of  what  was  intended.  The  term  "na- 
tional" was  used  in  the  original  propositions  offered  on 
the  part  of  the  Virginia  deputies,  not  one  of  whom  at- 
tached to  it  any  other  meaning  than  that  here  explain- 
ed. Mr.  Randolph  himself,  the  organ  of  the  deputation 
on  the  occasion,  was  a  strenuous  advocate  for  the  fed- 
eral quality  of  limited  and  specified  powers ;  and  finally 
refused  to  sign  the  Constitution  because  its  powers 
were  not  sufficiently  limited  and  defined. 
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TO    M.    VAN    BUREN. 

.Montpchcr,  March  13,  18S7. 

Dear  Sir, 

I  have  received  your  favour  of  the  3d  instaut,  cov- 
ering the  Report  to  the  Senate  on  the  "  Georgia  Busi- 
ness." The  report  is  drawn  with  the  ability  which 
might  be  expected  from  the  committee  making  it. 
The  views  which  it  presents  on  tlie  subject  cannot 
certainly  be  complained  of  by  Georgia.  The  occur- 
rence has  been  a  most  painful  one,  whether  regarded 
in  its  tendency  abroad  or  at  home.  And  God  grant 
that  it  may  have  a  termination  at  once  healing  and 
preventive. 

If  it  be  understood  that  our  political  system  contains 
no  provisions  for  deciding  questions  between  the  Union 
and  its  members  but  that  of  negotiation,  this  failing, 
but  that  of  war,  as  between  separate  and  independent 
powers,  no  time  ought  to  be  lost  in  supplying,  by  some 
mode  or  other,  the  awful  omission.  What  has  been 
called  a  government  is,  on  that  supposition,  a  mere 
league  only;  a  league  with  too  many  parties  to  be  uni- 
formly observed  or  effectively  maintained. 

You  did  well,  I  think,  in  postponing  the  attempt  to 
amend  the  phraseology  of  the  Constitution  on  a  point 
essentially  affecting  its  operative  character.  The  state 
of  the  political  atmosphere  did  not  promise  that  discus- 
sion and  decision  on  the  pure  merits  of  such  an  amend- 
ment which  ought  to  be  desired. 
K  4 
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TO    W.    C.    RIVES. 

Montpelicr,  May  29,  1827. 

Dear  Sir, 

I  owe  an  apology  for  not  sooner  thanking  you  for 
the  copy  of  your  speech  in  the  House  of  Representa- 
tives on  the  20th  of  February  last.  It  came  to  hand 
when  some  engagements  of  my  time,  which  were  pro- 
ti-acted  beyond  my  anticipation,  did  not  permit  the  at- 
tention due  to  it.  Without  expressing  an  unquahfied 
concurrence  in  all  the  sentiments  embraced  by  the 
range  of  your  observations,  I  can,  without  qualification, 
say  that  the  subject  is  argued  with  an  abihty  which 
cannot  fail  to  enlighten,  whatever  constitutional  or  po- 
litical question  may  call  it  forth. 

Having  a  spare  copy  of  a  pamphlet  prepared  in  the 
Department  of  State  in  1805,  on  a  subject  of  much  in- 
terest at  its  date,  you  will  oblige  me  by  accepting  it. 
It  is  possible  that  the  controversy  in  some  of  its  forms 
may  recur  during  your  public  career,  which  I  hope 
will  be  a  long  one ;  and  in  that  event,  the  trouble  of 
researches  into  applicable  authorities  and  illustrations 
may  be  diminished  by  those  to  which  the  occasion  led. 


TO    M.    VAN    BUREN. 

May  13,  1828. 

Dear  Sir. 
Perceiving  that  I  am  indebted  to  you  for  a  copy  of 
the  Report  to  the  Senate  relating  to  "  the  Colonization 
of  Persons  of  Colour,"  I  return  the  thanks  due  to  your 
politeness.  The  document  contains  much  interesting 
matter,  and  denotes  an  able  hand  in  tlie  preparation 
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of  it.  I  find  it  more  easy,  however,  to  accede  to  its 
conclusion  against  the  power  claimed  for  Congress, 
than  to  some  of  the  positions  and  reasonings  employed 
on  the  occasion. 

You  will  not,  I  am  sure,  take  it  amiss  if  I  here 
point  to  an  error  of  fact  in  your  "  observations  on  ]Mr. 
Foote's  amendment."  It  struck  me  when  first  reading 
them,  but  escaped  my  attention  when  thanking  you  for 
the  copy  with  which  you  favoured  me.  The  threat- 
ening contest  in  the  convention  of  1787  did  not,  as 
you  supposed,  turn  on  the  degi-ee  of  power  to  be  grant- 
ed to  the  federal  government,  but  on  the  rule  by  which 
the  states  should  be  represented  and  vote  in  the  gov- 
ernment, the  smaller  states  insisting  on  the  rule  of 
equality  in  all  respects,  the  larger  on  the  rule  of  pro- 
portion to  inhabitants  ;  and  the  compromise  which  en- 
sued was  that  which  established  an  equality  in  the 
Senate,  and  an  inequaUty  in  the  House  of  Represent- 
atives. 

The  contests  and  compromises  turning  on  the  grants 
of  power,  though  very  important  in  some  instances, 
were  knots  of  a  less  "  Gordian"  character. 


TO    JOSEPH    C.    CABELL,  ESQ. 

Moiitpelier,  September  IS,  1889. 

Dear  Sir, 
Your  late  letter  reminds  me  of  our  conversation  on 
the  constitutionaUty  of  the  power  in  Congress  to  im- 
pose a  tariff  for  the  encouragement  of  manufactures ; 
and  of  my  promise  to  sketch  the  grounds  of  the  confi- 
dent opinion  I  had  expressed,  that  it  was  among  the 
powers  vested  in  tliat  body.     I  had  not  forgotten  my 
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promise,  and  had  even  begun  the  task  of  fulfilling  it; 
but  frequent  interruptions  iVom  other  causes,  being  fol- 
lowed by  a  bilious  indisposition,  I  have  not  been  able 
sooner  to  comply  with  your  request.  The  subjoined 
view  of  the  subject  might  have  been  advantageously 
expanded ;  but  I  leave  that  improvement  to  your  own 
reflections  and  researches. 

The  Constitution  vests  in  Congress  expressly  "  the 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cises ;"  and  "  the  power  to  regulate  trade." 

That  the  former  power,  if  not  particularly  expressed, 
would  have  been  included  in  the  latter,  as  one  of  the 
objects  of  a  general  power  to  regulate  trade,  is  not  ne- 
cessarily impugned  by  its  being  so  expressed.  Exam- 
ples of  this  sort  cannot  sometimes  be  easily  avoided, 
and  are  to  be  seen  elsewhere  in  the  Constitution. 
Thus  the  power  "  to  define  and  punish  offences  against 
the  law  of  nations"  includes  the  power  aftenvard  par- 
ticularly expressed,  "  to  make  rides  concerning  cap- 
tures, (&c.,  from  offending  neutrals."  So  also  a  power 
"  to  coin  money"  would  doubtless  include  that  of  "  reg- 
ulating its  value,"  had  not  the  latter  power  been  ex- 
pressly inserted.  The  term  taxes,  if  standing  alone, 
would  certainly  have  included  duties,  imposts,  and  ex- 
cises. In  another  clause  it  is  said,  "  no  tax  or  duty 
shall  be  laid  on  exports,"  &c.  Here  the  two  terms  are 
used  as  synonymous ;  and  in  another  clause,  where  it 
is  said,  "  no  state  shall  lay  any  imposts  or  duties,"  &c., 
the  terms  imposts  and  duties  are  synonymous.  Pleo- 
nasms, tautologies,  and  the  promiscuous  use  of  terms 
and  phrases  differing  in  their  shades  of  meaning  (al- 
ways to  be  expounded  with  reference  to  the  context, 
and  under  the  control  of  the  general  character  and 
manifest  scope  of  the   instrument  in  which   they  are 
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found),  are  to  be  ascribed,  sometimes  to  the  purpose  of 
greater  caution,  sometimes  to  the  imperfections  of  lan- 
guage, and  sometimes  to  the  imperfections  of  man 
bimseU".  In  this  view  of  the  subject  it  was  quite  nat- 
ural, however  certainly  the  general  power  to  regulate 
trade  might  include  a  power  to  impose  duties  on  it,  not 
to  omit  it  in  a  clause  enumerating  the  several  modes 
of  revenue  authorized  by  the  Constitution.  In  few 
cases  could  the  " ex  majori  cautela'  occur  with  more 
claim  to  respect. 

Nor  can  it  be  inferred  that  a  power  to  regulate  trade 
does  not  involve  a  power  to  tax  it,  from  the  distinction 
made  in  the  original  controversy  with  Great  Britain, 
between  a  power  to  regulate  trade  with  the  colonies 
and  a  power  to  tax  them.  A  power  to  regulate  trade 
between  different  parts  of  the  empire  was  confessedly 
necessary ;  and  was  admitted  to  lie,  as  far  as  that  was 
the  case,  in  the  British  Parliament ;  the  taxing  part 
being  at  the  same  time  denied  to  the  Parliament,  and 
asserted  to  be  necessarily  inherent  in  the  colonial  le- 
gislatures, as  sufficient  and  the  only  safe  depositories  of 
the  taxing  power.  So  difficult  was  it,  nevertheless,  to 
maintain  the  distinction  in  practice,  that  the  ingredient 
of  revenue  was  occasionally  overlooked  or  disregarded 
in  the  British  regulations,  as  in  the  duty  on  sugar  and 
molasses  imported  into  the  colonies.  And  it  was  for- 
tunate that  the  attempt  at  an  internal  and  direct  tax  in 
the  case  of  the  stamp  act,  produced  a  radical  examina- 
tion of  the  subject  before  a  regulation  of  trade  with  a 
view  to  a  revenue  had  grown  into  an  established  au- 
thority. One  thing  at  least  is  certain,  that  the  main 
and  admitted  object  of  the  parliamentary  regulations  of 
trade  with  the  colonies  was  the  encouragement  of 
manufactures  in  Great  Britain. 
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But  th«  present  question  is  unconnected  with  the 
former  relations  between  Great  Britain  and  her  colo- 
nies, which  were  of  a  peculiar,  a  comphcated,  and,  in 
several  respects,  of  an  undefined  character.  It  is  a 
simple  question  under  the  Constitution  of  the  United 
States,  whether  "  the  power  to  regulate  trade  with  for- 
eign nations,"  as  a  distinct  and  suiistantive  item  in  the 
enumerated  powers,  embraces  the  object  of  encoura- 
ging by  duties,  restrictions,  and  prohibitions,  the  manu- 
factures and  products  of  the  country.  And  the  af- 
firmative must  be  inferred  from  the  following  consider- 
ations : 

1.  The  meaning  of  the  phrase  "to  regulate  trade" 
mast  be  sought  in  the  general  use  of  it ;  in  other  words, 
in  the  objects  to  which  the  power  was  generally  under- 
stood to  be  applicable  when  the  phrase  was  inserted 
in  the  Constitution. 

2.  The  power  has  been  understood  and  used  by  all 
commercial  and  manufacturing  nations,  as  embracing 
the  object  of  encouraging  manufactures.  It  is  beUeved 
that  not  a  single  exception  can  be  named. 

3.  This  has  been  particularly  the  case  witli  Great 
Britain,  whose  commercial  vocabulary  is  the  parent  of 
ours.  A  primary  object  of  her  commercial  regulations 
is  well  known  to  have  been  the  protection  and  encour- 
agement of  her  manufactures. 

4.  Such  was  understood  to  be  a  proper  use  of  the 
power  by  the  states  most  prepared  for  manufacturing 
industry  while  retaining  the  power  over  their  foreign 
trade. 

5.  Such  a  use  of  the  povFcr  by  Congress  accords 
with  the  intention  and  expectation  of  the  states  in 
transferring  the  power  over  trade  from  themselves  to 
the  government  of  the  United  States.     This  was  em- 
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phatically  the  case  in  the  Eastern,  the  more  manufac- 
turiug  members  of  the  confederacy.  Hear  the  lan- 
guage held  in  the  convention  of  Massachusetts  : 

By  Mr.  Dawes,  an  advocate  for  the  Constitution,  it 
was  observed :  "  Our  manufactures  are  another  great 
subject  which  has  received  no  encouragement  by  na- 
tional duties  on  foreign  maufactures,  and  they  never 
can  by  any  authority  in  the  old  confederation."  Again, 
"  If  we  wish  to  encourage  our  oicn  jnanvfactures,  to 
preserve  our  own  commerce,  to  raise  the  value  of  our 
own  lands,  we  must  give  Congress  the  powers  in  ques- 
tion." 

By  Mr.  Widgery,  an  opponent :  "  All  we  hear  is,  that 
the  merchant  and  farmer  will  flourish,  and  that  the 
mechanic  and  tradesman  are  to  make  their  fortunes  di- 
rectly, if  die  Constitution  goes  down." 

The  convention  of  Massachusetts  was  the  only  one 
in  New-England  whose  debates  have  been  preserved. 
But  it  cannot  be  doubted  that  the  sentiment  there  ex- 
pressed was  common  to  the  other  states  in  that  quar- 
ter, more  especially  to  Connecticut  and  Rhode  Island, 
the  most  thickly  peopled  of  all  the  states,  and  having, 
of  course,  their  thoughts  most  turned  to  the  subject  of 
manufactures.  A  like  inference  may  be  confidently 
applied  to  New-Jersey,  whose  debates  in  convention 
have  not  been  preserved.  In  the  populous  and  manu- 
facturiug  State  of  Pennsylvania,  a  partial  account  only 
of  the  debates  having  been  published,  nothing  certain 
is  known  of  what  passed  in  her  convention  on  this 
point.  But  ample  evidence  may  be  found  elsewhere, 
that  regulations  of  trade  for  tlie  encouragement  of  man- 
ufactures were  considered  as  within  the  power  to  be 
granted  to  the  new  Congress,  as  well  as  within  the 
scope  of  the  national  policy.     Of  the  states  south  of 
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Pennsylvania,  the  only  two  in  whose  conventions  the 
debates  have  been  preserved,  are  Virginia  and  North 
Carolina,  and  from  these  no  adverse  inferences  can  be 
drawn.  Nor  is  there  the  slightest  indication  that 
either  of  the  two  stales  farthest  south,  whose  debates 
in  convention,  if  preserved,  have  not  been  made  public, 
viewed  the  encouragement  of  manufactures  as  not'' 
within  the  general  power  over  trade  to  be  transferred 
to  the  government  of  the  United  States. 

6.  If  Congress  have  not  the  power,  it  is  annihilated 
for  the  nation ;  a  policy  without  example  in  any  other 
nation,  and  not  within  the  reason  of  the  solitary  one  in 
our  own.  The  example  alluded  to  is  the  prohibition 
of  a  tax  on  exports,  which  resulted  from  the  apparent 
impossibility  of  raising  in  that  mode  a  revenue  from 
the  states  proportioned  to  the  ability  to  pay  it ;  the 
abihty  of  some  being  derived  in  a  great  measure,  not 
from  their  exports,  but  from  their  fisheries,  from  their 
freights,  and  from  commerce  at  large,  in  some  of  its 
branches  altogether  external  to  the  United  States  ;  the 
profits  from  all  which  being  invisible  and  intangible, 
vi'ould  escape  a  tax  on  exports.  A  tax  on  imports,  on 
the  other  hand,  being  a  tax  on  consumption,  which  is 
in  proportion  to  the  ability  of  the  consumers,  whence- 
soever  derived,  was  free  from  that  inequaUty. 

7.  If  revenue  be  the  sole  object  of  a  legitimate  im- 
post, and  the  encouragement  of  domestic  articles  be 
not  within  the  power  of  regulating  trade,  it  would  fol- 
low that  no  monopolizing  or  unequal  regulations  of 
foreign  nations  could  be  counteracted  ;  that  neither  the 
staple  articles  of  subsistence  nor  the  essential  imple- 
ments for  the  public  safety,  could,  under  any  circum- 
stances, be  ensured  or  fostered  at  home  by  regulations 
of  commerce,  the  usual  and  most  convenient  mode  of 


providing  for  both  ;  autl  that  the  American  navigation, 
though  the  source  of  naval  defence,  of  a  cheapening 
competition  in  carrying  our  vahiable  and  bulky  articles 
to  market,  and  of  an  independent  carriage  of  them 
during  foreign  wars,  when  a  foreign  navigation  might 
be  withdrawn,  must  be  at  once  abandoned  or  speedi- 
ly destroyed  ;  it  being  evident  that  a  timnage  duty  in 
foreign  ports  against  our  vessels,  and  an  exemption 
fi'om  such  a  duty  in  our  ports  in  favour  of  foreign  ves- 
sels, must  have  the  inevitable  cflect  of  banishing  ours 
from  the  ocean. 

To  assume  a  power  to  protect  our  navigation,  and 
the  cultivation  and  fabrication  of  all  articles  requisite 
for  the  public  safety  as  incident  to  the  war  power, 
would  be  a  more  latitudinary  construction  of  the  text 
of  the  Constitution  than  to  consider  it  as  embraced 
by  the  specified  power  to  regulate  trade ;  a  power 
which  has  been  exercised  by  all  nations  for  those  pur- 
poses, and  which  effects  those  purposes  with  less  of  in- 
terference with  the  authority  and  convenience  of  the 
states  than  might  result  from  internal  and  direct  modes 
of  encouraging  the  articles,  any  of  which  modes  would 
be  authorized,  as  far  as  deemed  "  necessary  and  proper," 
by  considering  the  power  as  an  incidental  power. 

8.  That  the  encouragement  of  manufactures  was  an 
object  of  the  power  to  regulate  trade,  is  proved  by  the 
use  made  of  the  power  for  that  object  in  the  first  ses- 
sion of  the  first  Congress  under  the  Constitution  ;  when 
among  the  members  present  were  so  many  who  had 
been  members  of  the  federal  convention  which  framed 
the  Constitution,  and  of  the  state  conventions  which 
ratified  it ;  each  of  these  classes  consisting  also  of  mem- 
bers who  had  opposed  and  who  had  espoused  the  Con- 
stitution in  its  actual  form.  It  does  not  appear  from 
I, 
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the  printed  proceedings  of  Congress  on  tliat  occasion, 
that  the  power  was  denied  hy  any  of  them.  And  it 
may  be  remarked,  that  members  from  Virginia  in  par- 
ticular, as  well  of  the  anti-federal  as  the  federal  party, 
the  names  then  distinguishing  those  who  had  opposed 
and  those  who  had  approved  the  Constitution,  did  not 
hesitate  to  propose  duties,  and  to  suggest  even  prohibi- 
tions in  favour  of  several  articles  of  her  production. 
By  one,  a  duty  was  proposed  on  mineral  coal  in  favour 
of  the  Virginia  coal-pits ;  by  another,  a  duty  on  hemp 
was  proposed  to  encourage  the  growth  of  that  article ; 
and  hy  a  third,  a  prohibition  even  of  foreign  beef  was 
suggested  as  a  measure  of  sound  policy. — [See  Lloyd's 
Debates.'] 

A  farther  evidence  in  support  of  the  constitutional 
power  to  protect  and  foster  manufactures  by  regula- 
tions of  trade,  an  evidence  that  ought  of  itself  to  settle 
the  question,  is  the  uniform  and  practical  sanction  given 
to  the  power  by  the  general  government  for  nearly 
forty  years,  with  a  concurrence  or  acquiescence  of 
every  state  government  throughout  the  same  period, 
and,  it  may  be  added,  through  all  the  vicissitudes  of 
party  which  marked  the  period.  No  novel  construc- 
lion,  however  ingeniously  devised,  or  however  respecta- 
ble and  patriotic  its  patrons,  can  withstand  the  weight 
of  such  authorities,  or  the  unbroken  current  of  so  pro- 
longed and  universal  a  practice.  And  well  it  is  that 
this  cannot  be  done  without  the  intervention  of  the 
same  authority  which  made  the  Constitution.  If  it 
could  be  so  done,  there  would  be  an  end  to  that  stabil- 
ity in  government  and  in  laws  which  is  essential  to 
good  government  and  good  laws ;  a  stability,  the  want 
of  which  is  the  imputation  which  has  at  all  times  been 
levelled  against  republicanism  with  most  effect  by  its 
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most  dexterous  adversaries.  The  imputation  ought 
never,  therefore,  to  be  countenanced  by  innovating 
constructions  without  any  plea  of  a  precipitancy  or  a 
paucity  of  the  constructive  precedents  they  oppose, 
without  any  appeal  to  material  facts  newly  brought  to 
light,  and  without  any  claim  to  a  better  knowledge  of 
the  original  evils  and  inconveniences  for  which  reme- 
dies were  needed,  the  very  best  keys  to  the  true  object 
and  meaning  of  all  laws  and  constitutions. 

And  may  it  not  be  fairly  left  to  the  unbiased  judg- 
ment of  all  men  of  experience  and  of  intelligence  to 
decide,  which  is  most  to  be  relied  on  for  a  sound  and 
safe  test  of  the  meaning  of  a  constitution,  a  uniform 
interpretation  by  all  the  successive  authorities  under  it, 
commencing  with  its  birth,  and  continued  for  a  long 
period,  through  the  varied  state  of  political  contests, 
or  the  opinion  of  every  new  legislature,  heated  as  it 
may  be  by  the  strife  of  parties,  or  warped,  as  often 
happens,  by  the  eager  pursuit  of  some  favourite  object, 
or  carried  away,  possibly,  by  the  powerful  eloquence  or 
captivating  address  of  a  few  popular  statesmen,  them- 
selves perhaps  influenced  by  the  same  misleading 
causes  I  If  the  latter  test  is  to  prevail,  every  new  le- 
gislative opinion  might  make  a  new  Constitution,  as 
the  foot  of  every  new  chancellor  would  make  a  new 
standard  of  measure. 

It  is  seen  with  no  little  surprise,  that  an  attempt  has 
been  made  in  a  highly  respectable  quarter,  and  at 
length  reduced  to  a  resolution  formally  proposed  in 
Congress,  to  substitute  for  the  power  of  Congress  to 
regulate  trade  so  as  to  encourage  manufactures,  a  power 
in  the  several  states  to  do  so,  with  the  consent  of  that 
body ;  and  this  expedient  is  derived  from  a  clause  in 
the  10th  section  of  article  I.  of  the  Constitution,  which 
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says :  "  No  state  shall,  without  the  consent  of  CongresSj 
lay  any  imposts  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  executing 
its  inspection  laws ;  and  the  nett  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  and  exports, 
shall  be  for  the  use  of  the  Treasury  of  the  United 
States ;  and  all  such  laws  shall  be  subject  to  the  revis 
ion  and  control  of  the  Congress." 

To  say  nothing  of  the  clear  indications  in  the  journal 
of  the  couvention  of  1787,  that  the  clause  was  intended 
merely  to  provide  for  expenses  incurred  by  particular 
states  in  their  inspection  laws,  and  in  such  improve- 
ments as  they  might  choose  to  make  in  their  harbours 
and  rivers,  with  the  sanction  of  Congress,  objects  to 
which  the  reserved  power  has  been  applied  in  several 
instances  at  the  request  of  Virginia  and  Georgia,  how 
could  it  ever  be  imagined  that  any  state  would  wish  to 
tax  its  own  trade  for  the  encouragement  of  manufac- 
tures, if  possessed  of  the  authority,  or  could  in  fact  do 
so,  if  wishing  it  1 

A  tax  on  imports  would  be  a  tax  on  its  own  con- 
sumption ;  and  the  nett  proceeds  going,  according  to  the 
clause,  not  into  its  own  treasury,  but  into  the  Treasury 
of  the  United  States,  the  state  would  tax  itself  separ- 
ately for  the  equal  gain  of  all  the  other  states ;  and  as 
far  as  the  manufactures  so  encouraged  might  succeed 
in  ultimately  increasing  the  stock  in  market  and  lower- 
ing the  price  by  competition,  this  advantage  also,  pro- 
cured at  the  sole  expense  of  the  state,  would  be  com- 
mon to  all  the  others. 

But  the  very  suggestion  of  such  an  expedient  to  any 
state  would  have  an  air  of  mockery  when  its  experi- 
enced impracticability  is  taken  into  view.  No  one  who 
recollects  or  recurs  to  the  period  when  the  power  over 
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commerce  was  in  the  individual  states,  and  separate 
attempts  were  made  to  tax  or  otherwise  regulate  it, 
need  be  told  that  the  attempts  were  not  only  abortive, 
but,  by  demonstrating  the  necessity  of  general  and  uni- 
form regulations,  gave  the  original  impulse  to  the  con- 
stitutional reform  which  provided  for  such  regulations. 

To  refer  a  state,  therefore,  to  the  exercise  of  a  power 
as  reserved  to  her  by  the  Constitution,  the  impossibil- 
ity of  exercising  which  was  an  inducement  to  adopt 
the  Constitution,  is,  of  all  remedial  devices,  the  last  that 
ought  to  be  brought  forward.  And  what  renders  it  the 
more  extraordinary  is,  that  as  the  tax  on  commerce,  as 
far  as  it  could  be  separately  collected,  instead  of  lie- 
longing  to  the  treasury  of  the  state  as  previous  to  the 
Constitution,  would  be  a  tribute  to  the  United  States ; 
the  state  would  be  in  a  worse  condition  after  the  adop- 
tion of  the  Constitution  than  before,  in  reference  to  an 
important  interest,  the  improvement  of  which  was  a 
particular  object  in  adopting  the  Constitiuion. 

Were  Congress  to  make  the  proposed  declaration  of 
consent  to  state  tariffs  in  favour  of  state  manufactures, 
and  the  permitted  attempts  did  not  defeat  themselves, 
what  would  be  the  situation  of  states  deriving  their  for- 
eign supplies  through  the  ports  of  other  states  1  It  is 
evident  that  they  might  be  compelled  to  pay,  in  their 
consumption  of  particular  articles  imported,  a  tax  for 
the  common  treasury,  not  common  to  all  the  states, 
without  having  any  manufacture  or  product  of  their 
own  to  partake  of  the  contemplated  benefit. 

Of  the  impracticability  of  separate  regulations  of 
trade,  and  tlie  resulting  necessity  of  general  regulations, 
no  state  was  more  sensible  than  Virginia.  She  was  ac- 
cordingly among  the  most  earnest  for  granting  to  Con- 
giess  a  power  adequate  to  the  object.     On  more  occa- 
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sions  than  one  in  the  proceedings  of  her  legislative 
councils,  it  was  recited,  "  that  the  relative  situation  of 
the  states  had  been  found  on  trial  to  require  uniformity 
in  their  commercial  regulations  as  the  only  effectual 
policy  for  obtaining  in  the  ports  of  foreign  nations  a 
stipulation  of  privileges  reciprocal  to  those  enjoyed  by 
the  subjects  of  such  nations  in  the  ports  of  the  United 
States  ;  for  preventing  animosities  which  cannot  fail  to 
arise  among  the  several  states  from  the  interference  of 
partial  and  separate  regulations,  and  for  deriving  from 
commerce  such  aids  to  the  public  revenue  as  it  ought 
to  contribute,"  &c. 

During  the  delays  and  discouragements  experienced 
in  the  attempts  to  invest  Congress  with  the  necessary 
powers,  the  State  of  Virginia  made  various  trials  of 
what  could  be  done  by  her  individual  laws.  She  ven- 
tured on  duties  and  imposts  as  a  source  of  revenue : 
resolutions  were  passed  at  one  time  to  encourage  and 
protect  her  own  navigation  and  ship-building  ;  and  in 
consequence  of  complaints  and  petitions  from  Norfolk, 
Alexandria,  and  other  places,  against  the  monopolizing 
navigation  laws  of  Great  Britain,  particularly  in  the 
trade  between  the  United  States  and  the  British  West 
Indies,  she  deliberated,  with  a  purpose  controlled  only 
by  the  inefticacy  of  separate  measures,  on  the  exper- 
iment of  forcing  a  reciprocity  by  prohibitory  regula- 
tions of  her  own.  [See  Journal  of  House  of  Delegates 
in  178-5.] 

The  effect  of  her  separate  attempts  to  raise  revenue 
by  duties  on  imports,  soon  appeared  in  representations 
from  her  merchants,  that  the  commerce  of  the  state 
was  banished  by  them  into  other  channels,  especially 
of  Maryland,  where  imports  were  less  burdened  than 
in  Virginia.  \_See  Journal  of  House  of  Delegates  for 
1786.] 
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Siich  a  tendenoy  of  separate  regulations  was  indeed 
too  manifest  to  escape  anticipation.  Among  the  pro- 
jects prompted  by  tiie  want  of  a  federal  authority  over 
commerce,  was  that  of  a  concert  first  proposed  on  the 
part  of  Maryland  for  a  uniformity  of  regulations  be- 
tween the  two  states,  and  commissioners  were  ap- 
pointed for  that  purpose.  It  w^as  soon  perceived,  how- 
ever, that  the  concurrence  of  Pennsylvania  was  as  ne- 
cessary to  Maryland  as  of  Maryland  to  Virginia,  and 
the  concurrence  of  Pennsylvania  was  accordingly  in- 
vited. But  Pennsylvania  could  no  more  concur  with- 
out New- York  than  Maryland  without  Pennsylvania, 
nor  New- York  without  the  concurrence  of  Boston, 
&c.  These  projects  were  superseded  for  the  moment 
by  that  of  the  convention  at  Annapolis  in  178G,  and 
for  ever  by  the  convention  at  Philadelphia  in  1787, 
and  the  Constitution  which  was  the  fruit  of  it. 

There  is  a  passage  in  Mr.  Necker's  work  on  the 
finances  of  France  which  affords  a  signal  illustration 
of  the  difficulty  of  collecting,  in  contiguous  communi- 
ties, indirect  taxes,  when  not  the  same  in  all,  by  the  yi- 
olent  means  resorted  to  against  smuggling  from  one  to 
another  of  them.  Previous  to  the  late  revolutionary 
war  in  that  country,  the  taxes  were  of  very  different 
rates  in  the  different  provinces ;  particidarly  the  tax  on 
salt,  which  was  high  in  the  interior  provinces  and  low 
in  the  maritime ;  and  the  tax  on  tobacco,  which  was 
very  high  in  general,  while  in  some  of  the  provinces 
the  use  of  the  article  was  altogether  free.  The  conse- 
quence was,  that  the  standing  army  of  patrols  against 
smuggling  had  swollen  to  the  number  of  twenty-three 
thousand ;  the  annual  arrest  of  men,  women,  and  chil- 
dren engaged  in  smuggling,  to  five  thousand  five  hun- 
dred and  fifty ;  and  the  number  annually  arrested  on 
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account  of  salt  and  tobacco  alone,  to  seventeen  or 
eighteen  hundred,  more  than  three  hundred  of  whom 
were  consigned  to  the  terrible  punishment  of  the  gal- 
leys. 

May  it  not  be  regarded  as  among  the  providential 
blessings  to  these  states,  that  their  geographical  rela- 
tions, multiplied  as  they  will  be  by  artificial  channels- 
of  intercourse,  give  such  additional  force  to  the  many 
obligations  to  cherish  that  union  which  alone  secures 
their  peace,  their  safety,  and  their  prosperity  ?  Apart 
from  the  more  obvious  and  awful  consequences  of  their 
entire  separation  into  independent  sovereignties,  it  is 
worthy  of  special  consideration,  that  divided  from  each 
other  as  they  must  be  by  narrow  waters  and  territorial 
lines  merely,  the  facility  of  surreptitious  introductions 
of  contraband  articles  would  defeat  every  attempt  at 
revenue  in  the  easy  and  indirect  modes  of  impost  and 
excise  ;  so  that  while  their  expenditures  would  be  ne- 
cessarily and  vastly  increased  by  their  new  situation, 
they  would,  in  providing  for  them,  be  limited  to  direct 
taxes  on  land  or  other  property,  to  arbitrary  assessments 
on  invisible  funds,  and  to  the  odious  tax  on  persons. 

You  will  observe  that  I  have  confined  myself  in  what 
has  been  said,  to  the  constitutionality  and  expediency 
of  the  power  in  Congress  to  encourage  domestic  pro- 
ducts by  regulations  of  commerce.  In  the  exercise  of 
the  power,  they  are  responsible  to  their  constituents, 
whose  right  and  duty  it  is,  in  that,  as  in  all  other  cases, 
to  bring  their  measures  to  the  test  of  justice  and  of  the 
general  good 
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TO    JOSEPH    C.    CABELL,    ESQ. 

Mnnlpelier.  October  30,  1828. 

Dear  Sir, 

In  my  letter  of  September  18,  I  stated  briefly  the 
groimds  on  which  I  rested  my  opinion,  that  a  power 
to  impose  duties  and  restrictions  on  imports  with  a 
view  to  encourage  domestic  productions  was  constitu- 
tionally lodged  in  Congress.  In  the  observations  then 
made  was  involved  the  opinion  also  that  the  power 
was  properly  there  lodged.  As  this  last  opinion  neces- 
sarily implies  that  there  are  cases  in  which  the  power 
may  be  usefully  exercised  by  Congress,  the  only  body 
within  our  political  system  capable  of  exercising  it  with 
effect,  you  may  think  it  incumbent  on  me  to  point  out 
cases  of  that  description. 

I  will  premise  that  I  concur  in  the  opinion,  that,  as 
a  general  rule,  individuals  ought  to  be  deemed  the  best 
judges  of  the  best  application  of  their  industry  and  re- 
sources. 

I  am  ready  to  admit,  also,  that  there  is  no  country  in 
which  the  application  may  with  more  safety  be  left  to 
the  intelligence  and  enterprise  of  individuals,  than  the 
United  States. 

Finally,  I  shall  not  deny  that,  in  all  doubtful  cases, 
it  becomes  every  government  to  lean  rather  to  a  confi 
dence  in  the  judgment  of  individuals,  than  to  interposi 
tions  controlling  the  free  exercise  of  it. 

With  all  these  concessions,  I  think  it  can  be  satis- 
factorily shown  that  there  are  exceptions  to  the  gen- 
eral rule  now  expressed  by  the  phrase  "  let  us  alone," 
forming  cases  which  call  for  interpositions  of  the  com- 
petent authority,  and  which  are  not  inconsistent  with 
the  generality  of  the  rule. 
M 
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1.  The  theory  of  "  let  us  alone"  supposes  that  all 
nations  concur  in  a  perfect  freedom  of  commercial  in- 
tercourse. Were  this  the  case,  tliey  would,  in  a  com- 
mercial view,  be  but  one  nation,  as  much  as  the  several 
districts  composing  a  particular  nation  ;  and  the  theory 
would  be  as  applicable  to  the  former  as  to  the  latter. 
But  this  golden  age  of  fi-ee  trade  has  not  yet  arrived: 
nor  is  there  a  single  nation  that  has  set  the  example. 
No  nation  can,  indeed,  safely  do  so,  until  a  reciprocity 
at  least  be  ensured  to  it.  Take,  for  a  proof,  the  familiar 
case  of  the  navigation  employed  in  a  foreign  commerce. 
If  a  nation,  adhering  to  the  rule  of  never  interposing  a 
countervailing  protection  of  its  vessels,  admits  foreign 
vessels  into  its  ports  free  of  duty,  while  its  own  vessels 
are  subject  to  a  duty  in  foreign  ports,  the  ruinous  effect 
is  so  obvious  that  the  warmest  advocate  for  the  theory 
in  question  must  shrink  from  a  universal  application 
of  it. 

A  nation  leaving  its  foreign  trade  in  all  cases  to 
regulate  itself,  might  soon  find  it  regulated  by  otlier  na- 
tions into  a  subserviency  to  a  foreign  interest.  In  the 
interval  between  the  peace  of  1783  and  the  establish- 
ment of  the  present  Constitution  of  the  United  States, 
the  want  of  a  general  authority  to  regulate  trade  is 
known  to  have  had  this  consequence.  And  have  not 
the  pretensions  and  policy  latterly  exhibited  by  Great 
Britain  given  warning  of  a  like  result  from  a  renunci- 
ation of  all  countervailing  regulations  on  the  part  of  the 
United  States  ?  Were  she  permitted,  by  conferring  on 
certain  portions  of  her  domain  the  name  of  Colonies, 
to  open  from  these  a  trade  for  herself  to  foreign  coun- 
tries, and  to  exclude  at  the  same  time  a  reciprocal  trade 
to  such  colonies  by  foreign  countries,  the  use  to  be 
made  of  the  monopoly  need  not  be  ti-aced.     Its  char- 
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acter  will  be  placed  in  a  just  relief  bj  supposing  that 
one  of  the  colonial  islands,  instead  of  its  present  dis- 
tance, happened  to  be  in  the  vicinity  of  Great  Britain; 
or  that  one  of  the  islands  in  that  vicinity  should  re- 
ceive the  name  and  be  regarded  in  the  light  of  a  col- 
ony, with  the  peculiar  privileges  claimed  for  colonies. 
Is  it  not  manifest  that  in  this  case  the  favoured  island 
might  be  made  the  sole  medium  of  the  commercial  in- 
tercourse with  foreign  nations,  and  the  parent  country 
thence  enjoy  every  essential  advantage,  as  to  the  terms 
of  it,  which  would  flow  from  an  unreciprocal  trade  from 
her  other  ports  with  other  nations  ? 

Fortunately,  the  British  claims,  however  speciously 
coloured  or  adroitly  managed,  were  repelled  at  the 
commencement  of  our  commercial  career  as  an  inde- 
pendent people,  and  at  successive  epochs  under  the  ex- 
isting Constitution,  both  in  legislative  discussions  and 
in  diplomatic  negotiations.  The  claims  were  repelled 
on  the  solid  ground  that  the  colonial  trade,  as  a  right- 
ful monopoly,  was  limited  to  the  intercourse  between 
the  parent  country  and  its  colonies,  and  between  one 
colony  and  another;  the  whole  being  strictly  in  the 
nature  of  a  coasting  trade  from  one  to  another  port  of 
the  same  nation ;  a  trade  with  which  no  other  nation 
has  a  right  to  interfere.  It  follows  of  necessity,  that 
the  parent  country,  whenever  it  opens  a  colonial  port 
for  a  direct  trade  to  a  foreign  country,  departs  itself 
from  the  principle  of  colonial  monopoly,  and  entitles 
the  foreign  country  to  the  same  reciprocity  in  every 
respect,  as  in  its  intercourse  with  any  other  ports  of 
the  nation. 

This  is  connnon  sense  and  common  right.  It  is  still 
more,  if  more  could  be  required  :  it  is  in  conformity  with 
the  established  usage  of  all  nations,  other  than  Great 
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Britain,  which  have  colonies.  Some  of  those  nations 
are  known  to  adhere  to  the  monopoly  of  their  colonial 
trade  with  all  the  rigour  and  constancy  which  circum- 
stances permit.  But  it  is  also  known,  that  whenever, 
and  from  whatever  cause,  it  has  been  found  necessary 
or  expedient  to  open  their  colonial  ports  to  a  foreign 
trade,  the  rule  of  reciprocity  in  favour  of  the  foreign 
party  was  not  refused,  nor,  as  is  believed,  a  right  to  re- 
fuse it  pretended. 

It  cannot  be  said  that  the  reciprocity  was  dictated 
by  a  deficiency  of  the  commercial  marine.  France  at 
least  could  not  be,  in  every  instance,  governed  by  that 
consideration ;  and  Holland  still  less  ;  to  say  nothing 
of  the  navigating  states  of  Sweden  and  Denmark, 
which  have  rarely,  if  ever,  enforced  a  colonial  monop- 
oly. The  remark  is  indeed  obvious,  that  the  shipping 
liberated  from  the  usual  conveyance  of  supplies  from 
the  parent  country  to  the  colonies  might  be  employed 
in  the  new  channels  opened  for  them  in  supplies  from 
abroad. 

Reciprocity,  or  an  equivalent  for  it,  is  the  only  rule 
of  intercourse  among  independent  communities ;  and 
no  nation  ought  to  admit  a  doctrine,  or  adopt  an  inva- 
riable policy,  which  would  preclude  the  counteracting 
measures  necessary  to  enforce  the  rule. 

2.  The  theory  supposes,  moreover,  a  perpetual  peace, 
a  supposition,  it  is  to  be  feared,  not  less  chimerical  than 
a  universal  freedom  of  commerce. 

The  effect  of  war  among  the  commercial  and  man- 
ufacturing nations  of  the  world,  in  raising  the  wages  of 
labour  and  the  cost  of  its  products,  with  a  like  effect  on 
the  charges  of  freight  and  ensurance,  need  neither  proof 
nor  explanation.  In  order  to  determine,  therefore,  a 
question  of  economy  between   depending  on  foreign 
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supplies  and  encouraging  domestic  substitutes,  it  is  ne- 
cessary to  compare  the  probable  periods  of  war  with 
the  probable  periods  of  peace  ;  and  the  cost  of  the  do- 
mestic encouragement  iu  times  of  peace  with  the  cost 
added  to  foreign  articles  in  times  of  war. 

During  the  last  century,  the  periods  of  war  and 
peace  have  been  nearly  equal.  The  effect  of  a  state 
of  war  in  raising  the  price  of  imported  articles,  cannot 
be  estimated  with  exactness.  It  is  certain,  however, 
that  the  increased  price  of  particular  articles  may  make 
it  cheaper  to  manufacture  them  at  home. 

Taking,  for  the  sake  of  illustration,  an  equality  iu  the 
two  periods,  and  the  cost  of  an  imported  yard  of  cloth 
in  time  of  war  to  be  nine  and  a  half  dollars,  and  in 
time  of  peace  to  be  seven  dollars,  while  the  same  could 
at  all  times  be  manufactured  at  home  for  eight  dollars, 
it  is  evident  that  a  tariff  of  one  dollar  and  a  quarter  on 
the  imported  yard  would  protect  the  home  manufac- 
ture in  time  of  peace,  and  avoid  a  tax  of  one  and  a  half 
dollars  imposed  by  a  state  of  war. 

It  cannot  be  said  that  the  manufactories  which  could 
not  support  themselves  against  foreign  competition  in 
periods  of  peace,  would  spring  up  of  themselves  at  the 
recurrence  of  war  prices.  It  must  be  obvious  to  every 
one,  that,  apart  from  the  difficulty  of  great  and  sudden 
changes  of  employment,  no  pradent  capitalists  would 
engage  in  expensive  establishments  of  any  sort,  at  the 
commencement  of  a  war  of  uncertain  duration,  with  a 
certainty  of  having  them  crushed  by  the  return  of 
peace. 

The  strictest  economy  therefore  suggests,  as  excep- 
tions to  the  general  rule,  an  estimate  in  every  given 
case,  of  war  and  peace,  periods  and  prices,  with  infer- 
ences therefrom,  of  the  amount  of  a  tariff  which  might 
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be  afforded  during  peace,  in  order  to  avoid  the  tax  re 
suiting  from  war.  And  it  will  occur  at  once  that  the 
inferences  will  be  strengthened  by  adding  to  the  sup- 
position of  wars  wholly  foreign,  tliat  of  wars  in  which 
our  own  country  might  be  a  party. 

3.  It  is  an  opinion  in  which  all  must  agree,  that  no 
nation  ought  to  be  unnecessarily  dependant  on  others 
for  the  munitions  of  public  defence,  or  for  the  materials 
essential  to  a  naval  force,  where  the  nation  has  a  mari- 
time frontier  or  a  foreign  commerce  to  protect.  To 
this  class  of  exceptions  to  the  theory  may  be  added, 
the  instruments  of  agriculture,  and  of  mechanic  arts 
which  supply  the  other  primary  wants  of  the  commu- 
nity. The  time  has  been  when  many  of  these  were 
derived  from  a  foreign  source,  and  some  of  them  might 
relapse  into  that  dependance  were  the  encouragement 
to  the  fabrication  of  them  at  home  withdrawn.  But, 
as  all  foreign  sources  must  be  liable  to  interruptions  too 
inconvenient  to  be  hazarded,  a  provident  pohcy  would 
favour  an  internal  and  independent  source  as  a  reason- 
able exception  to  the  general  rule  of  consulting  cheap- 
ness alone. 

4.  There  are  cases  where  a  nation  may  be  so  fai 
advanced  in  the  pre-requisites  for  a  particular  branch  of 
manufactures,  that  this,  if  once  brought  into  existence, 
would  support  itself;  and  yet,  unless  aided  in  its  nas- 
cent and  infant  state  by  public  encouragement  and  a 
confidence  in  public  protection,  might  remain,  if  not 
altogether,  for  a  long  time  unattempted,  or  attempted 
without  success.  Is  not  our  cotton  manufacture  a  fair 
example  ?  However  favoured  by  an  advantageous 
command  of  the  raw  material,  and  a  machinery  which 
dispenses  in  so  extraordinary  a  proportion  with  man- 
ual labour,  it  is  quite  probable  that,  without  the  impulse 
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given  by  a  war  cutting  off  foreign  supplies  and  tlie 
patronage  of  an  early  tariff,  it  might  not  even  yet  have 
established  itself;  and  pretty  certain  that  it  would  be 
far  short  of  the  prosperous  condition  which  enables  it 
to  face,  in  foreign  markets,  the  fabrics  of  a  nation  that 
defies  all  other  competitors.  The  number  must  be 
small  that  would  now  pronounce  this  manufacturing 
boon  not  to  have  been  cheaply  purchased  by  the  tariff 
which  nursed  it  into  its  present  maturity. 

5.  Should  it  happen,  as  has  been  suspected,  to 
be  an  object,  though  not  of  a  foreign  government 
itself  of  its  great  manufactm-ing  capitalists,  to  strangle 
in  the  cradle  the  infant  manufactures  of  an  extensive 
customer  or  an  anticipated  rival,  it  would  surely,  in 
such  a  case,  be  incumbent  on  the  suffering  party  so  far 
to  make  an  exception  to  the  "  let  alone"  policy  as  to 
parry  the  evil  by  opposite  regulations  of  its  foreign 
commerce. 

6.  It  is  a  common  objection  to  tke  public  encour- 
agement of  particular  branches  of  industry,  that  it  calls 
off  labourers  from  other  branches  found  to  be  more  prof- 
itable ;  and  tlie  objection  Ls,  in  general,  a  weighty  one. 
But  it  loses  that  character  in  proportion  to  the  effect 
of  the  encouragement,  in  attracting  skilful  labourers 
from  abroad.  Something  of  this  sort  has  already  taken 
place  among  ourselves,  and  much  more  of  it  is  in  pros- 
pect ;  and  as  far  as  it  has  taken  or  may  take  place,  it 
forms  an  exception  to  the  general  policy  in  question. 

The  history  of  manufactures  in  Great  Britain,  the 
greatest  manufacturing  nation  in  the  world,  informs  us, 
that  the  woollen  branch,  till  of  late  her  greatest  branch, 
owed  both  its  original  and  subsequent  growths  to  per- 
secuted exiles  from  the  Netherlands ;  and  that  her  silk 
manufactures,  now  a  flourishing  and  favourite  branch. 
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were  not  less  indebted  to  emigrants  flying  fiom  tlie  per- 
secuting edicts  of  France.  lA7iderso7is  History  of 
Commerce.-] 

It  appears,  indeed,  from  tlie  general  history  of  man- 
ufacturing industry,  that  the  prompt  and  successful  in- 
troduction of  it  into  new  situations  has  been  the  result 
of  emigrations  from  countries  in  which  manufactures 
had  gradually  grown  up  to  a  prosperous  state  ;  as  into 
Italy,  on  the  fall  of  the  Greek  empire ;  from  Italy  into 
Spain  and  Flanders,  on  the  loss  of  liberty  in  Florence 
and  other  cities ;  and  from  Flanders  and  France  into 
England,  as  above  noticed.  [Franklin's  Canadian 
Pamphlet^ 

In  the  selection  of  cases  here  made,  as  exceptions  to 
the  "  let  alone"  theory,  none  have  been  included  which 
were  deemed  controvertible ;  and  if  I  have  viewed 
them,  or  a  part  of  them  only,  in  their  true  light,  they 
show  what  was  to  be  shown,  that  the  power  granted  to 
Congress  to  encourage  domestic  products  by  regula- 
tions of  foreign  trade  was  properly  granted,  inasmuch 
as  the  power  is,  in  effect,  confined  to  that  body,  and 
may,  when  exercised  with  a  sound  legislative  discre- 
tion, provide  the  better  for  the  safety  and  prosperity  of 
the  nation. 


NOTES. 

It  does  not  appear  that  any  of  the  strictures  on  the 
letters  from  J.  Madison  to  J.  C.  Cabell  have  in  the 
least  invalidated  the  constitutionality  of  the  power  in 
Congress  to  favour  domestic  manufactures  by  regulating 
the  commerce  with  foreign  nations. 
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1.  That  this  regulating  power  embraces  the  object 
remains  fully  sustained  by  the  uncontested  fact  that  it 
has  been  so  understood  and  exercised  by  all  commer- 
cial and  manufacturing  nations,  particularly  by  Great 
Britain  ;  nor  is  it  any  objection  to  the  inference  from  it, 
that  those  nations,  unlike  the  Congress  of  the  United 
States,  had  all  other  powers  of  legislation  as  well  as  the 
power  of  regulating  foreign  commerce,  since  this  was 
the  particular  and  appropriate  power  by  which  the  en- 
couragement of  manufactures  was  effected. 

2.  It  is  equally  a  fact,  that  it  was  generally  under- 
stood among  the  states  previous  to  the  establishment 
of  the  present  Constitution  of  the  United  States,  that 
the  encouragement  of  domestic  manufactures  by  regu- 
lations of  foreign  commerce,  particularly  by  duties  and 
restrictions  on  foreign  manufactures,  was  a  legitimate 
and  ordinary  exercise  of  the  power  over  foreign  com- 
merce ;  and  that,  in  transferring  this  power  to  the  Le- 
gislature of  the  United  States,  it  was  anticipated  that  it 
would  be  exercised  more  effectually  than  it  could  be  by 
the  states  individually.  [See  Lloyd's  Debates  and 
other  publications  of  the  period.] 

It  cannot  be  denied  that  a  right  to  vindicate  its 
commercial,  manufacturing,  and  agricultural  interests 
against  the  unfriendly  and  unreciprocal  policy  of  other 
nations,  belongs  to  every  nation ;  that,  previous  to  the 
present  federal  Constitution,  the  right  existed  in  the 
governments  of  the  individual  states,  not  in  the  federal 
government ;  that  the  want  of  such  an  authority  in  the 
federal  government  was  deeply  felt  and  deplored ;  that 
a  supply  of  this  want  was  generally  and  anxiously  de- 
sired ;  and  that  the  authority  has,  by  the  substituted 
Constitution  of  the  federal  government,  been  expressly 
or  virtually  taken  from  the  individual  states ;  so  that,  if 
N  5 
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not  transferred  to  tlie  existing  federal  government,  it  is 
lost  and  anniliilated  for  the  United  States  as  a  nation. 
Is  not  the  presumption  irresistible,  that  it  must  have 
been  the  intention  of  those  who  framed  and  ratified  the 
Constitution,  to  vest  the  authority  in  question  in  the 
substituted  government  ?  and  does  not  every  just  rule 
of  reasoning  allow  to  a  presumption  so  violent  a  pro- 
portional weight  in  deciding  on  a  question  of  such  a 
power  in  Congi-ess,  not  as  a  source  of  power  distinct 
from  and  additional  to  the  constitutional  source,  but  as 
a  source  of  light  and  evidence  as  to  the  true  meaning 
of  the  Constitution  ? 

3.  It  is  again  a  fact,  that  the  power  was  so  exercised 
by  the  first  session  of  the  first  Congress,  and  by  every 
succeeding  Congress,  with  the  sanction  of  every  other 
branch  of  the  federal  government,  and  with  universal 
acquiescence,  till  a  very  late  date.  [See  the  Messages 
of  the  Presidents  and  the  Reports  and  Letters  of  Mr. 
Jefferson.] 

4.  That  the  surest  and  most  recognised  evidence  of 
the  meaning  of  the  Constitution,  as  of  a  law,  is  furnish- 
ed by  the  evils  which  were  to  be  cured  or  the  benefits 
to  be  obtained  ;  and  by  the  immediate  and  long-contin- 
ued application  of  the  meaning  to  these  ends.  This 
species  of  evidence  supports  the  power  in  question  in 
a  degree  which  cannot  be  resisted  without  destroying 
all  stability  in  social  institutions,  and  all  the  advantages 
of  known  and  certain  rules  of  conduct  in  the  inter- 
course of  life. 

5.  Although  it  might  be  too  much  to  say  that  no 
case  could  arise  of  a  character  overruling  the  highest 
evidence  of  precedents  and  practice  in  expounding  a 
constitution,  it  may  be  safely  affirmed,  that  no  case 
which  is  not  of  a  character  far  more  exorbitant  and 
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ruinous  than  any  now  existing  or  that  has  occurred, 
can  authorize  a  disregard  of  the  precedents  and  prac- 
tice which  sanction  the  constitutional  power  of  Con- 
gress to  encourage  domestic  manufactures  by  regula- 
tions of  foreign  conunerce. 

The  importance  of  the  question  concerning  the  au- 
thority of  precedents,  in  expounding  a  constitution  as 
well  as  a  law,  will  justify  a  more  full  and  exact  view 
of  it.* 

It  has  been  objected  to  the  encouragement  of  domes- 
tic manufactiu-es  by  a  tariff  on  imported  ones,  that  du- 
ties and  imposts  are  in  the  clause  specifying  the  sources 
of  revenue,  and  therefore  cannot  be  applied  to  the  en- 
couragement of  manufactures  when  not  a  source  of 
revenue. 

But,  1.  It  does  not  follow  from  the  applicability  of 
duties  and  imposts  under  one  clause  for  one  usual  pur- 
pose, that  they  are  excluded  from  an  applicability  un- 
der another  clause  to  another  purpose,  also  requiring 
them,  and  to  which  they  have  also  been  usually  appli- 
ed. 2.  A  history  of  that  clause,  as  traced  in  the  printed 
journal  of  the  federal  convention,  will  throw  light  on 
the  subject.! 

It  appears  that  the  clause,  as  it  originally  stood,  sim- 
ply expressed  "  a  power  to  lay  taxes,  duties,  imposts, 
and  excises,"  without  pointing  out  the  objects ;  and,  of 
course,  leaving  them  applicable  in  carrying  into  effect 
the  other  specified  powers.  It  appears  farther,  that  a 
solicitude  to  prevent  any  constructive  danger  to  the  va- 
lidity of  public  debts  contracted  under  the  superseded 
form  of  government,  led  to  the  addition  of  the  words 
"  to  pay  the  debts." 
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This  phraseology  having  the  appearance  of  an  ap- 
propriation limited  to  the  payment  of  debts,  an  express 
appropriation  was  added  "  for  the  expenses  of  the  gov- 
ernment," &c. 

But  even  this  was  considered  as  short  of  the  objects 
for  which  taxes,  duties,  imposts,  and  excises  might  be 
required ;  and  the  more  comprehensive  provision  was 
made  by  substituting  "  for  expenses  of  government"  the 
terms  of  the  old  confederation,  viz.,  and  provide  for  the 
common  defence  and  general  welfare,  making  duties 
and  imposts,  as  well  as  taxes  and  excises,  applicable  not 
only  to  payment  of  debts,  but  to  the  common  defence 
and  general  welfare. 

The  question  then  is,  What  is  the  import  of  that 
phrase,  common  defence  and  general  welfare,  in  its  ac- 
tual connexion  1  The  import  which  Virginia  has  al- 
ways asserted,  and  still  contends  for,  is,  that  they  are 
explained  and  limited  to  the  enumerated  objects  sub- 
joined to  them,  among  which  objects  is  the  regulation 
of  foreign  commerce  ;  as  far,  therefore,  as  a  tariff  of  du- 
ties is  necessary  and  proper  in  regulating  foreign  com- 
merce for  any  of  the  usual  purposes  of  such  regulations, 
it  may  be  imposed  by  Congress,  and,  consequently,  for 
the  purpose  of  encouraging  manufactures,  which  is  a 
well-known  purpose  for  which  duties  and  imposts  have 
been  usually  employed.  This  view  of  the  clause  pro- 
viding for  revenue,  instead  of  interfering  with  or  ex- 
cluding the  power  of  regulating  foreign  trade,  corrob- 
orates the  rightful  exercise  of  power  for  the  encourage- 
ment of  domestic  manufactures. 

It  may  be  thought  that  the  Constitution  might  easily 
have  been  made  more  explicit  and  precise  in  its  mean- 
ing. But  the  same  remark  might  be  made  on  so  many 
other  parts  of  the  instrument,  and,  indeed,  on  so  many 
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parts  of  every  instrument  of  a  complex  character,  that, 
if  completely  obviated,  it  would  swell  every  paragraph 
into  a  page,  and  every  page  into  a  volume ;  and,  in  so 
doing,  have  the  effect  of  multiplying  topics  for  criticism 
and  controversy. 

The  best  reason  to  be  assigned,  in  this  case,  for  not 
having  made  the  Constitution  more  free  from  a  charge 
of  uncertainty, in  its  meaning,  is  believed  to  be,  that  it 
was  not  suspected  that  any  such  charge  would  ever 
take  place ;  and  it  appears  that  no  such  charge  did 
take  place  during  the  early  period  of  the  Constitution, 
when  the  meaning  of  its  authors  could  be  best  ascer- 
tained, nor  until  many  of  the  contemporary  lights  had 
in  the  lapse  of  time  been  extinguished.  How  often 
does  it  happen,  that  a  notoriety  of  intention  diminishes 
the  caution  against  its  being  misunderstood  or  doubted. 
What  would  be  the  effect  of  the  Declaration  of  Inde- 
pendence or  of  the  Virginia  Bill  of  Rights,  if  not  ex- 
pounded with  a  reference  to  that  view  of  their  meaning  1 

Those  who  assert  that  the  encouragement  of  manu- 
factures is  not  within  the  scope  of  the  power  to  regu- 
late foreign  commerce,  and  that  a  tariff  is  exclusively 
appropriated  to  revenue,  feel  the  difficulty  of  finding 
authority  for  objects  which  they  cannot  admit  to  be 
unprovided  for  by  the  Constitution ;  such  as  ensuring 
internal  supplies  of  necessary  articles  of  defence,  the 
countervailing  of  regulations  of  foreign  countries,  &c., 
unjust  and  injurious  to  our  navigation  or  to  our  agri- 
cultural products.  To  bring  these  objects  within  the 
constitutional  power  of  Congress,  they  are  obliged  to 
give  to  the  power  "  to  regulate  foreign  commerce"  an 
extent  that  at  the  same  time  necessarily  embraces  the 
encouragement  of  manufactures ;  and  how,  indeed,  is  it 
possible  to  suppose  that  a  tariff  is  applicable  to  the  ex- 
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torting  from  foreign  powers  a  reciprocity  of  privileges, 
and  not  applicable  to  the  encouragement  of  manufac- 
tures, an  object  to  which  it  lias  been  fai  more  fre- 
quently applied  ? 


TO    W.    C.    RIVES. 

December  20,  1828. 

Dear  Sir, 
The  last  mail  brouglit  me  your  favour  of  the  17th, 
accompanied  by  a  copy  of  the  last  Southern  Review, 
for  which  I  thank  you.  The  disproportion  of  polemic 
politics  which  distinguishes  it,  though  derogating  from 
the  literary  character  of  such  works,  might,  if  conducted 
with  ability  and  good  temper,  be  pardoned  at  a  moment 
and  on  topics  peculiarly  interesting.  I  have  looked 
very  hastily  over  the  article  from  Mr.  M'Cord,  and  if  I 
have  caught  his  meaning  (of  which  I  am  not  sure),  the 
thread  of  his  reasoning  leads  to  an  identity  of  the  le- 
gislative power  of  the  states  with,  or  rather  to,  a  sub- 
stitution of  it  for  the  sovereignty  of  the  people,  be- 
tween which  there  is  all  the  difference  which  exists  be- 
tween a  creature  and  the  Creator.  Were  some  of  the 
Southern  doctrines  latterly  advanced  valid,  our  polit- 
ical system  would  not  be  a  government,  but  a  mere 
league,  in  which  the  members  have  given  up  no  part 
whatever  of  their  sovereignty  to  a  common  govern- 
ment, and  retain,  moreover,  a  right  in  each  to  dissolve 
the  compact  when  it  pleases.  It  seems  to  be  forgotten, 
that  in  the  case  of  a  mere  league  there  must  be  as 
much  right  on  one  side  to  assert  and  maintain  its  obli- 
gation, as  on  the  other  to  cancel  it,  and  prudence  ought 
to  calculate  the  tendency  of  such  a  conflict.     It  is  pain- 
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fill  to  observe  so  much  real  talent,  and  at  bottom,  doubt- 
less, so  much  real  patriotism  as  prevail  in  the  Southern 
quarter,  so  much  misled  by  the  sophistry  of  the  pas- 
sions. 

I  shoidd  with  great  pleasure  send  you  tlie  remarks 
on  the  tarift'  to  which  you  allude,  but  for  my  confidence 
that  you  will  see  them  in  print  before  a  manuscript  copy 
would  now  reach  you.  They  were  put  on  paper  in 
consequence  of  a  conversation  with  a  friend  which  led 
him  to  ask  it ;  and,  on  his  urging  a  publication,  I  acqui- 
esced, with  an  understanding  that  it  should  not  take 
place  till  the  presidential  contest  should  be  over,  and 
with  it  tlie  possibility  of  misconstruing  the  object  into 
some  bearing  on  it.  Having  in  the  first  letter  sketched 
the  grounds  of  my  opinion  in  favour  of  the  constitu- 
tionality and  expediency  of  a  power  in  Congress  to 
regulate  trade  witli  a  view  to  the  encouragement  of  do- 
mestic manufactures,  and  knowing  that  the  paper  was 
to  be  made  public,  I  thought  it  was  due  to  tlie  subject 
to  specify,  as  exceptions  to  the  general  "let  alone" 
principle,  cases  in  which  the  power  ought  to  be  exer- 
cised, and  to  show,  at  the  same  time,  that  it  could  not 
be  exercised  with  effect  by  the  state  authorities.  The 
delay  in  sending  the  letters  to  the  press  is  to  be  ascribed 
to  the  indisposition  of  the  gentleman  possessing  tliem. 
But  I  believe  the  cause  has  ceased.  When  I  had  the 
pleasure  of  your  call  at  Montpelier,  I  should  have  of- 
fered you  a  perusal  of  what  I  had  written,  but  I  then 
counted  on  your  seeing  it  in  a  few  days  in  a  more 
readable  form  than  the  rough  manuscript  draught. 

I  wish  your  example  in  tracing  our  constitutional 
history  through  its  earlier  periods  could  be  followed 
by  our  public  men  of  the  present  generation.  The  few 
surveyors  of  the  past  seem  to  have  forgotten  what  they 
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once  knew,  and  those  of  the  present  to  shrink  from 
sucli  researches,  although  it  must  be  allowed  by  all  that 
the  best  key  to  the  text  of  the  Constitution,  as  of  a 
law,  is  to  be  found  in  the  contemporary  state  of  things, 
and  the  maladies  or  deficiencies  which  were  to  be  pro- 
vided for. 


TO    JOSEPH    C.    CABELL. 

Montpelicr,  January  5,  1829. 

Dear  Sir, 

I  have  received  yours  of  December  28,  in  which  you 
wish  me  to  say  something  on  the  agitated  subject  of  the 
basis  of  representation  in  the  contemplated  convention 
for  revising  the  state  constitution.  In  a  case  depend- 
ing so  much  on  local  views  and  feelings,  and  perhaps 
on  the  opinions  of  leading  individuals,  and  in  which 
a  mixture  of  compromises  with  abstract  principles  may 
be  resorted  to,  your  judgment,  formed  on  the  theatre 
affording  the  best  means  of  information,  must  be  more 
capable  of  aiding  mine,  than  mine  yours. 

What  occurs  to  me  is,  that  the  great  principle  "  that 
men  cannot  be  justly  bound  by  laws,  in  making  wliich 
they  have  no  share,"  consecrated  as  it  is  by  our  revolu- 
tion and  the  Bill  of  Rights,  and  sanctioned  by  exam- 
ples around  us,  is  so  engraven  on  the  public  mind  here, 
that  it  ought  to  have  a  preponderating  influence  in  all 
questions  involved  in  the  mode  of  forming  a  conven- 
tion, and  in  discharging  the  trust  committed  to  it  when 
formed.  It  is  said  that  west  of  the  Blue  Ridge  the 
votes  of  non-freeholders  are  often  connived  at,  the  can- 
didates finding  it  impopular  to  object  to  them. 

With  respect  to  the  slaves,  they  cannot  be  admitted 
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as  persons  into  the  reprpscntation,  and  probably  will 
not  be  allowed  any  claims  as  a  prinileged  property. 
As  the  difficulty  and  disquietudes  on  that  subject  arise 
mainly  from  the  great  inequality  of  slaves  in  the  geo- 
graphical division  of  the  country,  it  is  fortunate  that 
the  cause  will  abate  as  they  become  more  diffiised, 
which  is  already  taking  place ;  transfers  of  them  from 
the  quarters  where  they  abound,  to  those  where  labour- 
ers are  more  wanted,  being  a  matter  of  course. 

Is  there,  then,  to  be  no  constitutional  provision  for 
the  rights  of  property,  when  added  to  the  personal  rights 
of  the  holders,  against  the  will  of  a  majority  having  little 
or  no  direct  interest  in  the  rights  of  property  ?  If  any 
such  provision  be  attainable  beyond  the  moral  influ- 
ence which  property  adds  to  political  rights,  it  will  be 
most  secure  and  permanent  if  made  by  a  convention 
chosen  by  a  general  suffrage,  and  more  likely  to  be  so 
made  now  than  at  a  future  stage  of  population.  If 
made  by  a  freehold  convention  in  favour  of  freehold- 
ers, it  would  be  less  likely  to  be  acquiesced  in  perma- 
nently. 

I  received  your  letter  when  I  was  much  engaged  in 
other  matters,  and  am  still  so  in  a  degree  that  obliges 
nie  to  be  very  brief  I  know  not,  however,  that  with 
more  leisure  I  could  do  more  than  add  to  what  I  have 
said  developments  and  applications  which  will  readily 
occur  to  yourself,  should  your  general  view  of  the  sub- 
ject accord  with  mine,  which  I  am  sufficiently  aware 
may  not  be  the  case. 
O 
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TO    W.    C.    RIVES. 

Monlpclier,  January  10,  1829. 

Dear  Sir, 

Your  favour  of  the  31st  ult.  was  duly  received.  You 
have  not  mistaken  my  idea  of  the  constitutional  power 
of  Congress  to  regulate  trade,  and  it  gives  me  pleasure 
that  you  take  the  same  view  of  it. 

The  power  to  regulate  trade  is  a  compound  tech- 
nical phrase,  to  be  expounded  by  the  sense  in  wliich  it 
lias  been  usually  taken,  as  shown  by  the  purposes  to 
which  it  has  been  usually  applied.  To  interpret  it 
with  a  literal  strictness,  excluding  whatever  is  not  spe- 
cified, would  exclude  even  the  retaliating  and  extorting 
power  against  the  unequal  policy  of  other  nations, 
which  is  not  specified,  yet  admitted  by  all  to  be  in- 
cluded. The  custom-house  has  in  fact  been  more  gen- 
erally used  as  the  instrument  for  establishing  and  pro- 
tecting domestic  manufactures,  than  for  enforcing  lib- 
erality or  reciprocity  abroad. 

You  make  a  very  pertinent  inquiry  as  to  the  object 
and  history  of  the  publication  in  1801,  subscribed 
"  The  danger  not  over."  A  lapse  of  nearly  thirty  years 
would  account  for  failures  of  a  memory  more  tenacious 
than  mine.  I  have  certainly  no  recollections  favouring 
the  supposition  that  it  referred  to  any  questions  then 
agitated  concerning  the  constitutional  power  of  Con- 
gress to  encourage  manufactures  by  regulations  of  trade, 
and  must  believe  that  the  passage  grew  out  of  the  broad 
and  ductile  rules  of  construction  advanced  at  an  earlier 
period  by  Mr.  Hamilton  on  that  and  other  subjects, 
and  to  hypothetical  abuses  of  the  power  not  less  op- 
pressive than  usurpations.  The  language  of  ]\Ir.  Pen- 
dleton shows  that  his  ideas  were  neither  very  definite 
nor  very  positive. 


CORRESPONDENCE,  107 

On  what  authority*  it  is  given  out  that  Mr.  Jefferson 
and  niyseU"  were  associated  in  the  preparation  of  the 
piece,  I  cannot  divine.  For  myself,  I  hokl  it  to  be  im- 
possible ;  I  do  not  remember,  even,  more  than  that  it 
excited  much  attention  as  coming  from  such  a  source. 
The  spirit  and  style  would  denote  the  pen  of  Mr.  Pen- 
dleton, and  of  him  singly.  It  is  possible  that  INIr.  Jef- 
ferson, in  corresponding  with  him,  might  at  that  crisis 
have  exhorted  him  to  take  up  that  weapon  in  order  to 
kill  the  snake  which  had  perhaps  been  scotched  only ; 
and  that,  not  doubting  my  political  senthnents,  he  might 
have  alluded  to  me,  in  known  friendship  with  Mr.  Pen- 
dleton, as  sure  to  have  the  same  wish  with  himself.  I 
]m\e  looked  over  all  my  correspondence  of  that  period 
with  Air.  Jefferson  and  others,  with  whom  it  was  con 
slant  and  confidential,  without  finding  a  ray  of  light. 
If  Mr.  Pendleton  wrote  in  communion  with  any  one, 
my  conjecture  would  point  to  his  kinsman  and  eleve, 
Col.  J.  Taylor,  with  whom  he  was  always  very  inti- 
mate, and  who  had  almost  an  antipathy  to  Federal 
powers.  It  is  much  more  probable  that  he  concurred 
in  all  the  opinions  expressed  by  Mr.  Pendleton,  than 
that  both  Mr.  Jefferson  and  myself  should  have  done 
so  in  some  of  them.  I  will  renew  the  search  into  my 
files,  and,  if  I  make  any  discovery,  will  let  you  know  it. 

The  authority  of  Col.  Hamilton,  I  observe,  is  cited 
against  the  power  in  question.  If  his  language  in  the 
Federalist  was  so  intended,  which  is  not  probable,  he 
must  have  changed  his  opinion  at  a  very  early  day,  as 
is  proved  by  his  official  reports,  which  go  into  the  op- 
posite extreme.     Such  a  change,  if  real,  would  not  in- 

♦  See  Ritchie's  Enquirer  of in  the  winter  of  1829,  30,  for  a  certified  proof 

that  neither  Mr.  Jefferson  nor  J.  M.  had  any  connexion  with  the  paper  of  Mr.  Pen- 
dleton. Mr.  Ritchie  was  misled  by  his  friend,  who  acknowledged  that  he  had  mis- 
apprehended his  informer. 
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deed  be  without  his  owu  example.  lu  the  Federalist 
he  had  so  explained  the  removal  from  office  as  to  deny 
the  power  to  the  president.  In  an  edition  of  the  work 
at  New- York,  there  was  a  marginal  note  to  the  pas- 
sage, "that  Mr.  H.  had  changed  his  view  of  the  Con- 
stitution on  that  point." 


TO    RICHARD    RUSH. 

Montpclier,  January  17,  1829. 

Dear  Sir, 

I  have  received  your  very  kind  letter  of  the  10th. 
The  commendations  you  bestow  on  those  relating  to 
the  tariif,  belong  rather  to  what  so  pregnant  and  im- 
portant a  subject  ought  to  have  made  them,  than  to 
what  they  are.  They  were  written  to  a  friend  who 
wished  to  avail  himself  of  the  presumed  result  of  my 
better  opportunities  of  elucidating  the  question,  and 
whom  I  considered  as  needing  such  an  outline  only  of 
topics  and  references  as  might  be  filled  up  by  the 
researches,  developments,  and  reflections  of  which  he 
was  himself  very  capable.  I  may  mention,  that  though 
the  letters  were  finally  published  with  my  assent,  it  was 
given  with  an  understanding  that  such  a  use  was  not 
to  be  made  of  them  till  the  presidential  struggle  should 
be  over,  and,  with  it,  the  possibility  of  a  misconstruction 
that  might  impute  inconsistency  to  the  writer,  and  de- 
feat any  good  tendency  the  publication  might  other- 
wise have. 

That  there  should  be  a  difference  of  opinion  on  the 
policy  of  legislative  encouragement  in  any  form  to 
manufacturing  industry  was  to  be  expected.  But  that 
a   constitutional    power  to   encourage   it  through  the 
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custom-house  should  at  this  day  be  denied,  was  what 
I  certainly  had  not  anticipated.  Nor  was  I  less  sur- 
prised at  the  rapid  growth  than  at  the  birthplace  of 
the  doctrine,  that  would  convert  the  federal  government 
into  a  mere  league,  which  would  quickly  throw  the 
states  back  into  a  chaos,  out  of  which  not  order  a  sec- 
ond time,  but  lasting  disorders  of  the  worst  kind,  could 
not  fail  to  grow.  There  is,  however,  such  excellent 
talents  and  so  much  of  personal  worth  mingled  with 
these  aberrations,  that  we  may  hope  they  will  not  be 
of  long  continuance.  Opinions,  whose  only  root  is  in 
the  passions,  must  wither  as  the  subsiding  of  these 
withdraws  the  necessary  pabulum. 


TO    W.    C.    RIVES. 

Monlpelier,  Janiiar)-  S3,  18S9. 

Dear  Sir, 

I  have  received,  under  your  cover,  the  newspaper 
containing  the  explanatory  remarks  on  the  two  letters 
relating  to  the  power  of  Congress  to  encourage  domes- 
tic manufactures. 

The  writer  of  the  letters  is  laid  under  great  obliga- 
tion by  the  opportune  and  apposite  interposition  in 
their  behalf.  The  strange  misconstructions  which  con- 
tinue to  be  put  on  the  occasion  and  object  of  the  let- 
ters, would  produce  surprise  if  such  effects  of  party  and 
other  feelings  were  less  familiarized  to  us. 

I  am  truly  sorry  to  observe  the  persevering  and  ex- 
uhing  appeals  to  the  letter  of  Mr.  Jefferson  to  Mr. 
Giles.  The  inconsistency  is  monstrous  between  the 
professed  veneration  for  his  name  and  the  anxiety  to 
make  him  avow  opinions  in  the  most  pointed  opposi- 
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tion  to  those  niaiutained  by  him  in  his  more  deliberate 
correspondence  with  others,  and  acted  on  through  his 
whole  official  hte. 

I  cannot  particularly  refer  to  his  letters  to  Austin 
and  others,  but  have  consulted  his  elaborate  report  in 
1793,  when  secretary  of  state,  on  the  foreign  commerce 
of  the  United  States,  and  all  his  messages  when  presi- 
dent, and  I  find  in  them  the  most  explicit  and  reiter- 
ated sanctions  given  to  the  power  to  regulate  trade  or 
commerce  in  favour  of  manufactures,  by  recommending 
the  expediency  of  exercising  the  power  for  that  pur- 
pose, as  well  as  for  others  distinct  or  derogating  from 
the  object  of  revenue.  Having  noted  the  pages  in  the 
state  papers  published  by  Waite,  as  I  examined  them 
with  an  eye  to  Mr.  Jefferson's  opinions,  I  refer  to  them 
in  the  margin*  as  abridging  a  research,  if  your  curiosity 
should  at  any  time  prompt  one. 

•■  State  Papers,  vol.  i.,  p.  443,  4,  5,  and  seq.,  reciprocity,  &c. ;  favour  manufac- 
tures;  Report  of  Mr.  JefTerson  ;  See  MS.  Report  on  Fisheries  ;  Niles,  Jan.  17, 
1829 ;  Ritchie  and  others  ;  vol.  iv.,  page  324,  "  to  encourage  agriculture  ;"  page 
332,  "agriculture,  manufactures,  commerce,  and  navigation  may  be  protected 
against  casual  embarrassments." 

Vol.  iv.,  page  449,  Not  too  much  regulation  ;  meet  inequaliiies  in  foreign  in- 


453,  "  Foster  fisheries  for  navigation  and  food,  and  protect  manufactares  adapted 
to  our  circumstances  ;  these  rules  of  action  ;  true  principles  of  Constitution." 

Vol.  v.,  p.  31,  "  Take  a  broader  view  of  the  field  of  legislation.  Whether  the 
great  interests  of  agriculture,  manufactures,  &ic.,  can,  within  the  pale  of  your  con- 
stitutional powers,  be  aided  in  any  of  their  relations,  are  questions  within  the  liiuits 
of  your  functions  which  will  necessarily  occupy  attention." 

Page  59,  "  Prohibit  exportation  of  arms  and  ammunition." 

458,  "  Shall  we  suppress  the  import,  and  g;ive  that  advantage  to  foreign  over 
domestic  manufactures  V 

489,  "  Establishments  of  infernal  manufactures,  &c.,  formed  and  forming,  will 
under,  &c-,  and  protecting  duties  and  prohibitions,  become  permanent." 

Shall  surplus  revenue  be  hoarded  or  repeated,  or  not  rather  apphed  to  roads,* 
canals,  rivers,  education,  and  other  great  foundations  of  prosperity  and  union,  under 
powers  which  Congress  may!  already  possess,  or  by  amendment  of  Constitution  ? 

and  Canals,  p.  45S.     Also,  preveniive  authority  in  case  of  Treason  ;  see 
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To  set  up  against  such  evidence  of  Mr.  Jcllerson's 
direct  and  settled  opinions  a  letter,  the  unstudied  and 
unguarded  language  incident  to  a  hasty  and  confiden- 
tial correspondence,  is  surely  as  unreasonable  as  it 
must  be  disrespectful  and  unfriendly  to  make  such  a 
letter,  written  under  such  circumstances,  the  basis  of  a 
charge  that  he  had,  through  so  many  years  and  on  so 
many  occasions,  maintained  and  acted  on  the  power  in 
question,  without  discovering  that  it  was  not  warranted 
by  the  great  charter  which  he  had  bound  himself  by 
oath  not  to  violate.  Every  rule  of  fair  construction,  as 
well  as  every  motive  of  friendly  respect,  ought  to  fa- 
vour, as  much  as  possible,  a  meaning  in  the  letter  that 
would  reconcile  it  with  the  overwhelming  evidence  of 
opinions  elsewhere  avowed,  instead  of  displaying  a 
self-contradiction  by  turning  the  letter  against  those 
opinions. 

Nor  would  a  candid  critic  be  at  any  loss  for  a  mean- 
ing that  would  avoid  the  self-contradiction.  The  term 
"  indefinitely,"  on  which  the  question  of  constitutional- 
ity turns,  would  seem  to  imply  that  a  definite  or  limited 
use  of  the  power  might  not  be  unconstitutional.  And 
it  is  a  fair  presumption  that  the  idea  in  the  mind  of  the 
writer  was  that  an  unlimited  or  excessive  abuse  of  the 
power  was  equivalent  to  a  usurpation  of  it.  Is  it  pos- 
sible to  believe  that  Mr.  Jefferson  could  have  intended 
to  admit  that  he  had  been  all  his  life  inhaling  despo- 
tism, and  had  then,  for  the  first  time,  "  scented  the 
tainted  breeze  ?"  However  just  the  distinction  may 
be  between  the  abuse  and  the  usurpation  of  power,  and 
necessary  to  be  kept  in  view  in  all  accurate  discus- 
sions, it  cannot  be  denied  that  there  may  be  abuses  so 
enormous  as  to  be  not  only  at  war  with  the  Constitu- 
tion, whether  federal  or  state,  but  to  strike  at  the  foun- 
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dation  of  the  social  compact  itself,  aud,  if  otherwise 
irremediable,  to  justify  a  dissolution  of  it. 

I  am  still  in  the  dark  as  to  the  ground  of  the  state- 
ment that  makes  Mr.  Jefferson  and  me  parties  to  the 
publication  in  ISOl,  signed  "  The  danger  not  over." 

Have  you  noticed  in  Niles's  Register  of  the  17th  in- 
stant, page  380,  an  extract  from  an  address  in  1808," 
signed,  among  others,  by  our  friend  Mr.  Ritchie,  wish- 
ing Congress  to  encourage  our  own  manufactures  by 
higlier  duties  on  foreign,  even  if  the  present  attack  on 
our  commerce  should  Now  over,  that  we  may  be  the  less 
dependant  ?  S^-c. 


TO    JOSEPH    C.    CABELL. 

Montpelicr,  Feb.  2,  1829. 

Dear  Sir, 

I  received  last  evening  yours  of  the  29th  ultimo.  It 
confirms,  I  observe,  my  fears  that  nothing  could  now 
be  done  for  the  university,  though  the  more  in  need  of 
aid  in  consequence  of  the  fever,  which  is  banishing  a 
number  of  the  students,  and  may  have  the  effect  of  im- 
pairing its  income. 

The  spirit  in  which  my  letters  to  you  are  criticised 
is  as  singular  as  it  is  illiberal.  The  least  degree  of 
candour  woidd  readily  understand  what  so  much  effort 
is  employed  to  misunderstand.  If  a  doubt  could  have 
arisen  as  to  the  meaning  of  the  word  trade,  which  hap- 
pened to  slip  from  the  pen  instead  of  the  word  com- 
merce, the  doubt  ought  to  have  vanished  before  the 
evidence  furnished  by  the  whole  scope  of  the  letter, 
which  has  reference  exclusively  to  the  commerce  with 
foreign  nations.     To  apply  the  term  to  trade  between 
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man  and  man  within  the  jurisdiction  of  a  particular 
state,  is  such  a  violation 'of  all  probability  and  propri- 
ety, that  it  could  not  be  dreaded  as  a  snare  for  the 
weakest  minds,  if  we  did  not  see  strong  ones  decoyed 
by  party  spirit  into  such  as  are  not  less  obvious. 

To  regard  the  omitted  words  "  common  defence  and 
general  welfare"  as  what  would  have  limited  the  mean- 
ing of  the  quotation,  is,  if  possible,  still  more  extraordi- 
nary. Had  they  been  added  without  a  precautionary 
e.xplanation,  they  w  ould  have  been  a  fine  treat  for  hun- 
gry critics.  The  quotation  which  includes  imports  and 
duties  among  the  revenue  powers,  and  the  remarks 
founded  on  that  circumstance,  were  dictated  by  the  ar- 
gument from  it,  that  a  tariff  on  commerce  could  be  im- 
posed for  no  purpose  other  than  revenue.  To  meet 
the  argument,  it  was  necessary  to  show  that  the  cir- 
cumstance did  not  exclude  a  tariff  on  commerce  for 
other  purposes,  from  the  power  to  regulate  trade,  under 
which  was  claimed  the  constitutionality  of  a  tariff  in 
favour  of  manufactures,  as  of  other  objects,  such  as 
munitions  of  war,  &c.,  &c.,  none  of  which  could  be 
favoured  by  a  tariff  on  a  construction  exclusively  ap- 
propriating it  to  revenue. 

What  the  extract  is  to  be,  from  Yates's  account  of 
the  convention,  which  convicts  me  of  inconsistency,  I 
cannot  divine.  If  anything  stated  by  him  has  that  ten- 
dency, it  must  be  among  the  many  errors  in  his  crude 
and  broken  notes  of  what  passed  in  that  body.  When 
I  looked  over  them  some  years  ago,  I  was  struck  with 
a  number  of  instances  in  which  he  had  totally  mis- 
taken what  was  said  by  me,  or  given  it  in  scraps  and 
terms  which,  taken  without  the  developments  or  qual- 
ifications accompanying  them,  had  an  import  essen- 
tially different  from  what  was  intended.  Mr.  Yat'^s 
P 
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bore  the  character  of  an  houest  man,  and  I  do  not  im- 
pute to  him  wilful  misrepresentation.  But  besides  the 
fallible  and  faulty  mode  in  -which  he  noted  down  what 
passed,  the  prejudices  he  felt  on  the  occasion,  with 
those  of  which  he  was  a  representative,  were  such  as 
to  give  every  tincture  and  warp  to  his  mind  of  which  an 
honest  one  could  be  susceptible.  It  is  to  be  recollected, 
too,  that  he  was  present  during  the  early  discussions 
only,  which  were  of  a  more  loose  and  general  cast ; 
having  withdrawn  to  make  his  welcome  report  before 
the  rough  materials  were  reduced  to  the  size  and  shape 
proper  for  the  contemplated  edifice.  Certaii\it  is,  that 
I  shall  never  admit  his  report  as  a  test  of  my  opinions, 
when  not  in  accordance  with  those  which  have  been 
repeatedly  explained  and  authenticated  by  myself. 
The  report  of  Luther  Martin  is  as  little  to  be  relied  ou 
for  accuracy  and  fairness. 

I  am  sorry  to  see  the  exulting  appeals  which  con- 
tinue to  be  made  to  the  letter  of  Mr.  Jefferson  to  Mr. 
Giles,  as  evidence  of  an  opinion  adverse  to  the  consti- 
tutionality of  a  protecting  tariff.  It  is  surely  a  strange 
mode  of  manifesting  the  veneration  professed  for  his 
memory,  to  be  so  anxious  to  place  him  in  such  pointed 
contradiction  to  himself  A  true  friend  ought  to  seek 
rather  for  a  meaning  in  the  letter  that  would  avoid  the 
charge  on  him  of  supporting  usurped  power  through  a 
long  life,  and  never  making  the  discovery  till  near  the 
end  of  it ;  he  who  had  been  one  of  the  very  first  to 
snuff  it  in  a  tainted  breeze.  Of  his  deliberate  opinion, 
officially  and  privately  maintained,  there  is  the  fullest 
proof  on  record  and  in  print.  You  will  find  it  in  the 
able  report  to  Congress  in  1793,  when  secretary  of 
state,  and  in  his  successive  messages  to  Congress  when 
P"^sident.  published  in  Waite's  State  Papers,  as  referred 
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to  iu  tlie  margin.*  His  report  on  the  fisheries  in  1794, 
equally  able  and  elaborate  with  the  other,  is  not  there 
printed,  but  is  not  less  iu  point.  His  letter  to  Mr.  Aus- 
tin, in  1816,  is  so  clear,  so  full,  and  so  euiphatical,  that 
it  alone  ought  to  crush  every  attempt  to  put  the  weight 
of  his  opinion  in  the  wrong  scale ;  and  such  is  the 
weight  of  it  that  it  ought  to  he  kept  in  the  right  one  ;  of 
this  I  am  sure  you  are  very  sensible. 

You  sec,  my  good  friend,  that  my  disinclination  to 
go  into  the  newspapers  was  more  justified  than  you 
were  disposed  to  allow.  What  is  occurring  was  anti- 
cipated, and  was  a  sufficient  motive  for  wishing  to 
avoid  the  dilemma  of  leaving  a  good  cause  to  be  borne 
down  by  the  persevering  efforts  of  zealous  partisans,  or 
throwing  the  defence  of  it  on  reluctant  though  adequate 
hands.  In  mine  an  "  imbelle  telum"  only  could  now 
be  wielded. 


TO    JOSEPH    C.    CABELL. 

Montpelier,  February  13,  1829. 

Dear  Sir, 

Since  mine  of  January  29, 1  have  received  one  of  the 
papers  of  Hampden.  But  it  is  number  2,  the  Enqui- 
rer containing  the  first  number  and  a  number  from  the 
fellow  pen  having  not  come  into  the  neighbourhood. 
Be  so  good,  when  at  leisure,  to  procure  and  enclose  it 
to  me. 

I  observe  that  some  stress  is  laid  on  the  reference  to 
our  colonial  relations  to  Great  Britain,  as  having  ori- 
ginated with  me.  The  fact  is,  that  I  found  them  used 
as  a  source  of  argument  against  the  power  claimed  for 

•   See  my  letter  to  Mr.  Rives,  23d  January,  1829, 
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Congress,  in  a  speech  of  Mr.  Alexander,  which  I  re- 
ceived as  printed  in  a  pamphlet  form.  His  object  was 
to  show  that  the  power  to  regulate  commerce  did  not 
embrace  the  tariff  power,  by  the  distinction  made  be- 
tween them  in  the  revolutionary  controversy  with 
Great  Britain,  and  by  the  specific  insertion  of  "  im- 
posts" on  commerce  among  the  revenue  powers.  My 
object  was  to  clear  the  way  for  my  view  of  the  general 
question,  by  removing  this  particular  error.  Had  not 
the  attention  been  called  to  that  controversy,  I  should 
not  have  noticed  it,  because  it  was  desirable  to  keep 
the  subject  as  simple  and  within  as  small  a  compass  as 
possible.  For  a  like  reason,  I  made  no  reference  to 
the  "power  to  regulate  commerce  among  the  several 
states."  I  always  foresaw  that  difficulties  might  be 
started  in  relation  to  that  power  which  could  not  be 
fully  explained  witjiout  recurring  to  views  of  it,  which, 
however  just,  might  give  birth  to  specious  though  un- 
sound objections.  Being  in  the  same  terms  with  the 
power  over  foreign  commerce,  the  same  extent,  if  taken 
literally,  would  belong  to  it.  Yet  it  is  very  certain  that 
it  grew  out  of  the  abuse*  of  the  power  by  the  import- 
ing states  in  taxing  the  non-importing,  and  was  in- 
tended as  a  negative  and  preventive  provision  against 
injustice  among  the  states  themselves,  rather  than  as  a 
power  to  be  used  for  the  positive  purposes  of  the  gen- 
eral government,  in  which  alone,  however,  the  remedial 
power  could  be  lodged.  And  it  will  be  safer  to  leave 
the  power  with  this  key  to  it,  than  to  extend  to  it  all 
the  qualities  and  incidental  means  belonging  to  the 
power  over  foreign  commerce,  as  is  unavoidable,  ac- 
cording to  the  reasoning  I  see  applied  to  the  case. 
The  quotations  from  the  Virginia  Convention  prove 

♦  See  Federalist,  No.  42. 
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nothing  but  the  poverty  of  the  cause  that  would  avail 
itself  of  them.  It  would  be  wrong  to  detract  from  the 
talents  or  integrity  of  the  opponents  of  the  Constitu- 
tion. But  their  eulogists,  in  the  praises  bestowed  on 
their  prophetic  sagacity,  seem  to  forget  that  where  one 
prediction  has  been  fulfilled,  a  hundred  have  been  con- 
tradicted by  the  events.  And  well  it  is  that  such  has 
been  the  case,  for  otherwise  every  calamity  involved  in 
monarchy,  aristocracy,  oligarchy,  and  military  and  fiscal 
oppression,  would,  ere  this,  have  been  the  lot  of  our 
country. 

I  hope  Lloyd's  Debates  of  the  first  session  of  the 
first  Congress,  on  the  subject  of  commerce  and  reve- 
nue, will  be  fully  used  in  case  the  tariff  should  be 
brought  up  by  the  report  of  the  committee  of  the  House 
of  Delegates  on  the  Georgia  and  South  Carolina  res- 
olutions. The  debates  contain  the  most  ample  proof 
that  manufactures  were  as  much  an  object  as  revenue ; 
that  the  encouragement  of  them  aimed  at  was  by  reg- 
ulations diminishing  and  even  preventing  revenue,  as 
well  as  producing  it ;  that  such  regulations  previously 
existed  in  particular  states,  and  were  looked  for  from 
the  new  Congress ;  that  the  power  was  not  questioned 
by  a  single  member,  and  that  the  use  of  it  was  expressly 
proposed,  not  only  by  Northern  members,  but  particu- 
larly by  those  from  Virginia  and  South  Carolina,  to  the 
extent  not  only  of  imposts,  but  prohibitions. 
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Scplcmbcr,  1829, 

The  compound  government  of  the  United  States  is 
without  a  model,  and  to  ho  explained  by  itself,  not  by 
similitudes  or  analogies.  The  terms  union,  federal, 
national,  ought  not  to  be  applied  to  it  without  the  qual- 
ifications peculiar  to  the  system.  The  English  gov- 
ernment is  in  a  great  measure  sui  generis,  and  the  terms 
monarchy,  used  by  those  who  look  at  the  executive 
head  only,  and  commonwealth,  by  those  looking  at  the 
representative  member  chiclly,  are  inapphcable  in  a 
strict  sense. 

A  fundamental  error  lies  in  supposing  the  state  gov- 
enmients  to  be  the  parties  to  the  constitutional  com- 
pact from  which  the  government  of  the  United  States 
results. 

It  is  a  like  error  that  makes  the  general  government 
and  the  state  governments  the  parties  to  the  compact,  as 
stated  in  the  fourth  letter  of  "  Algernon  Sidney"  [Judge 
Roane].  They  may  be  parties  in  a  judicial  contro- 
versy, but  are  not  so  in  relation  to  the  original  consti- 
tutional compact. 

In  No.  XL  of  "  Retrospects"  [by  Gov.  Giles],  in  the 
Richmond  Enquirer  of  Sept.  8,  1829,  Mr.  Jefterson  is 
misconstrued,  or,  rather,  misstated,  as  making  the  state 
governments  and  the  government  of  the  United  States 
foreign  to  each  other ;  the  evident  meaning,  or,  rather, 
the  express  language  of  Mr.  Jefferson  being,  "  the  states 
are  foreign  to  each  other,  in  the  portions  of  sovereignty 
not  gfanted,  as  they  were  in  the  entire  sovereignty  be- 
fore the  grant,"  and  not  that  the  state  governments  and 
the  government  of  the  United  States  are  foreign  to  each 
other.     As   the  state   governments  participate  in  ap- 
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pointing  the  functionaries  of  the  general  government,  it 
can  no  more  be  said  tliat  they  are  altogether  foreign  to 
each  other,  than  that  the  people  of  a  state  and  its  gov- 
ernment are  foreign. 

The  real  parties  to  the  constitutional  compact  of  the 
United  States  are  the  slates,  that  is,  the  people  thereof 
respectively  in  their  sovereign  character,  and  they 
alone,  so  declared  in  the  resolutions  of  1798,  and  so  ex- 
plained in  the  report  of  1799.  In  these  resolutions,  as 
originally  proposed,  the  word  a/one,  which  guarded 
against  error  on  this  point,  was  struck  out  [see  printed 
debates  of  1798],  and  led  to  misconceptions  and  mis- 
reasonings  concerning  the  true  character  of  the  polit- 
ical system,  and  to  the  idea  that  it  was  a  compact  be- 
tween the  governments  of  the  states  and  the  govern- 
ment of  the  United  States,  an  idea  prompted  by  the 
familiar  one  applied  to  governments  independent  of  the 
people,  particularly  the  British,  of  a  compact  between 
the  monarch  and  his  subjects,  pledging  protection  on 
one  side  and  allegiance  on  the  other. 

The  plain  fact  of  the  case  is,  that  the  Constitution 
of  the  United  States  was  created  by  the  people  com- 
posing the  respective  states,  who  alone  had  the  right ; 
that  they  organized  the  government  into  legislative, 
executive,  and  judiciary  departments,  delegating  thereto 
certain  portions  of  power  to  be  exercised  over  the 
whole,  and  reserving  the  other  portions  to  themselves 
respectively.  As  these  distinct  portions  of  power  were 
to  be  exercised  by  the  general  government  and  by  the 
state  governments,  by  each  within  limited  spheres ; 
and  as,  of  course,  controversies  concerning  the  bounda- 
ries of  their  power  would  happen,  it  was  provided  that 
they  should  be  decided  by  the  Supreme  Court  of  the 
United  States,  so  constituted  as  to  be  as  impartial  as  it 
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could  be  made  by  the  mode  of  appointment  and  respon- 
sibility for  the  judges. 

Is  there,  then,  no  remedy  for  usurpations  in  which  the 
Supreme  Court  of  the  United  States  concur  ?  Yes : 
constitutional  remedies,  such  as  have  been  found  ef- 
fectual, particularly  in  the  case  of  the  alien  and  sedition 
laws,  and  such  as  will  in  all  cases  be  effectual,  while 
the  responsibility  of  the  general  government  to  its  con- 
stituents continues.  Remonstrances  and  instructions; 
recurring  elections  and  impeachments ;  amendment  of 
Constitution,  as  provided  by  itself,  and  exemplified  in 
the  11th  article  limiting  the  suability  of  the  states. 

These  are  resources  of  the  states  against  the  gen- 
eral government,  resulting  from  the  relations  of  the 
states  to  that  government,  while  no  corresponding  con- 
trol exists  in  the  general  to  the  individual  governments, 
all  of  whose  functionaries  are  independent  of  the  Uni- 
ted States  in  their  appointment  and  responsibility. 

Finally,  should  all  the  constitutional  remedies  fail,  and 
the  usurpations  of  the  general  government  become  so 
intolerable  as  absolutely  to  forbid  a  longer  passive  obe- 
dience and  non-resistance,  a  resort  to  the  original  rights 
of  the  parties  becomes  justifiable,  and  redress  may  be 
sought  by  shaking  off  the  yoke,  as  of  right  might  be 
done  by  part  of  an  individual  state  in  a  like  case,  or 
even  by  a  single  citizen,  could  he  effect  it,  if  deprived 
of  rights  absolutely  essential  to  his  safety  and  happi- 
ness. In  the  defect  of  their  ability  to  resist,  the  indi- 
vidual citizen  may  seek  relief  in  expatriation  or  volun- 
tary exile,*  a  resort  not  within  the  reach  of  large  por- 
tions of  the  commtmity. 

'  See  letter  to  N.  P.  Trisl,  and  sec  also  the  distinction  between  an  expatriating 
iLdividua!  withdrawing  only  his  person  and  moveable  effects,  and  the  withdrawal  ol 
a  state  mutilating  the  domain  of  the  Union. 
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111  all  the  views  that  may  be  taken  of  questions  be- 
tween the  state  governments  and  the  general  govern- 
ment, the  awful  consequences  of  a  final  rupture  and 
dissolution  of  the  Union  should  never  for  a  moment  be 
lost  sight  of.  Such  a  prospect  must  be  deprecated, 
must  be  shuddered  at  by  every  friend  to  his  country,  to 
liberty,  to  the  happiness  of  man.  For,  in  the  event  of 
a  dissolution  of  the  Union,  an  impossibility  of  ever  re- 
newing it  is  brought  home  to  every  mind  by  the  diffi- 
culties encountered  in  establishing  it.  The  propensity 
of  all  communities  to  divide,  when  not  pressed  into  a 
imity  by  external  danger,  is  a  truth  well  imderstood. 
Jliere  is  no  instance  of  a  people  inhabiiing  even  a  .sinall 
island,  if  remote  from,  foreign  danger,  and  sometimes  in 
spite  of  tlmt  pressure,  icho  are  not  divided  into  alien,  ri- 
val, hostile  tribes.  The  happy  union  of  these  states  is  a 
wonder;  their  Constitution  a  miracle;  their  example 
the  hope  of  Liberty  throughout  tlie  world.  Wo  to 
the  ambition  that  would  meditate  the  destruction  of 
either. 


Notes  on  Si/frage,  written  at  different  2>eriods  after  his 
retirement  from  public  life. 

I. 

As  appointments  for  the  general  government  here 
contemplated*  will  in  part  be  made  by  the  state  gov- 
ernments, all  the  citizens,  in  states  where  the  right  of 
suffrage  is  not  limited  to  the  holders  of  property,  will 
have  an  indirect  share  of  representation  in  fhe  general 
government.     But  this  does  not  satisfy  the  fundamental 

•   Referring  lo  his  speech  in  the  convention  of  1787 Ed 

Q,  6 
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principle  that  men  cannot  be  justly  bound  by  laws  in 
making  which  they  have  no  part.  Persons  and  prop- 
erty being  both  essential  objects  of  government,  the 
most  that  either  can  claim  is  such  a  structure  of  it  as 
will  leave  a  reasonable  security  for  the  other.  And  the 
most  obvious  provision  of  this  double  character  seems 
to  be  that  of  confining  to  the  holders  of  property  the 
object  deemed  least  secure  in  popular  governments,  the 
right  of  .suffrage  for  one  of  the  two  legislative  branches. 
This  is  not  without  example  among  us,  as  well  as  other 
constitutional  modifications,  favouring  the  influence  of 
property  in  the  government.  But  the  United  States 
have  not  reached  the  stage  of  society  in  which  conflict- 
ing feeUngs  of  the  class  with,  and  the  class  without 
property,  have  the  operation  natural  to  them  in  coun- 
tries fully  peopled.  The  most  difficult  of  all  political 
arrangements  is  that  of  so  adjusting  the  claims  of  the 
two  classes  as  to  give  security  to  each  and  to  promote 
the  welfare  of  all.  The  federal  principle,  which  en- 
larges the  sphere  of  power  without  departing  from  the 
elective  basis  of  it,  and  controls  in  various  ways  the 
propensity  in  small  republics  to  rash  measures,  and  the 
facility  of  forming  and  executing  them,  will  be  found 
the  best  expedient  yet  tried  for  solving  the  problem. 

II. 

These  observations  (in  the  speech  of  James  Madi- 
s>on,  see  debates  in  the  convention  of  1787,  August  7) 
do  Hot  convey  the  speaker's  more  full  and  matured  view 
of  the  subject,  which  is  subjoined.  He  felt  too  much  at 
the  timo  the  example  of  Virginia. 

The  rig\it  of  suffrage  is  a  fundamental  article  in  re- 
publican constiixnions.  The  regulation  of  it  is,  at  the 
same  time,  a  task  ot  ppcaViar  delicacy.     Allow  the  right 


CORRESPONDENCE. 


exclusively  to  property,  and  the  rights  of  persons  may 
be  oppressed.  The  feudal  polity  aloue  sufticieutly 
proves  it.  Extend  it  equally  to  all,  and  the  rights  of 
property  or  the  claims  of  justice  may  he  overruled  by  a 
majority  without  property  or  interested  in  measures  of 
injustice.  Of  this  abundant  proof  is  afforded  by  other 
popular  governments,  and  is  not  without  examples  in 
our  own,  particularly  in  the  la\^  s  impairing  the  obliga- 
tion of  contracts. 

lu  civilized  communities,  property  as  well  as  personal 
rights  is  an  essential  object  of  the  laws,  which  encour- 
age industry  by  securing  the  enjoyment  of  its  fruits ; 
that  industry  from  which  property  results,  and  that  en- 
joyment which  consists  not  merely  in  its  immediate 
use,  but  in  its  posthumous  destination  to  objects  of 
choice,  and  of  kindred  or  affection. 

In  a  just  and  a  free  government,  therefore,  the  rights 
both  of  property  and  of  persons  ought  to  be  effectually 
guarded.  Will  the  former  be  so  in  case  of  a  universal 
and  equal  suffrage  I  Will  the  latter  be  so  in  case  of  a 
suffrage  confined  to  the  holders  of  property  I 

As  the  holders  of  property  have  at  stake  all  the  other 
rights  common  to  those  without  property,  they  may  be 
the  more  restrained  from  infringing,  as  well  as  the  less 
tempted  to  infringe,  the  rights  of  the  latter.  It  is  nev- 
ertheless certain,  that  there  are  various  waj  s  in  which 
the  rich  may  oppress  the  poor ;  in  which  property  may 
oppress  liberty ;  and  that  the  world  is  filled  with  exam- 
ples. It  is  necessary  that  the  poor  should  have  a  de- 
fence against  the  danger. 

On  the  other  hand,  the  danger  to  the  holders  of 
property  cannot  be  disguised,  if  they  be  undefended 
against  a  majority  without  property.  Bodies  of  me)> 
are  not  less  swayed  by  interest  than  individuals,  and 
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are  less  controlled  by  the  dread  oi"  reproach  and  the 
other  motives  felt  by  individuals.  Hence  the  liabihty 
of  the  rights  of  property,  and  of  the  impartiality  of  laws 
affecting  it,  to  be  violated  by  legislative  majorities  hav- 
ing ail  interest,  real  or  supposed,  in  the  injustice. 
Hence  agrarian  laws  and  other  levelling  schemes. 
Hence  the  cancelling  or  evading  of  debts,  and  other 
violations  of  contracts.  We  must  not  shut  our  eyes  to 
the  nature  of  man,  nor  to  the  light  of  experience. 
Who  would  rely  on  a  fair  decision  from  three  individ- 
uals if  two  had  an  interest  in  the  case  opposed  to  the 
rights  of  the  third  1  Make  the  number  as  great  as  you 
please,  the  impartiality  will  not  be  increased,  nor  any 
farther  security  against  injustice  be  obtained,  than  what 
may  result  from  the  greater  difficulty  of  uniting  the 
wills  of  a  greater  number.  In  all  governments  there  is 
a  power  which  is  capable  of  oppressive  exercise.  In 
monarchies  and  aristocracies,  oppression  proceeds  from 
a  want  of  sympathy  and  responsibility  in  the  govern- 
ment towards  the  people.  In  popular  governments  the 
danger  lies  in  an  undue  sympathy  among  individuals 
composing  a  majority,  and  a  want  of  responsibility  in 
the  majority  to  the  minority.  The  characteristic  ex- 
cellence of  the  political  system  of  the  United  States 
arises  from  a  distribution  and  organization  of  its  pow- 
ers, which,  at  the  same  time  that  they  secure  the  de- 
pendance  of  the  government  on  the  will  of  the  nation, 
provide  better  guards  than  are  found  in  any  other  pop- 
ular government  against  interested  combinations  of  a 
majority  against  the  rights  of  a  minority. 

The  United  States  have  a  precious  advantage  also 
in  the  actual  distribution  of  property,  particularly  the 
'auded  property,  and  in  the  universal  hope  of  acquiring 
property.      This  latter  peculiarity  is  among  the  happi- 
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est  contrasts  in  their  situation  to  that  of  the  Old  World, 
where  no  anticipated  change  in  this  respect  can  gener- 
ally inspire  a  like  sympathy  with  the  rights  of  property. 
There  may  be  at  present  a  majority  of  the  nation  who 
are  even  freeholders,  or  the  heirs  and  aspirants  to  free- 
holds. And  the  day  may  not  be  very  near  when  such 
will  cease  to  make  up  a  majority  of  the  community. 
But  they  cannot  always  so  continue.  With  every  ad- 
missible subdivision  of  the  arable,  a  populousness  not 
greater  than  that  of  England  or  France  will  reduce 
the  holders  to  a  minority.  And  ^vhenever  the  ma- 
jority shall  be  without  landed  or  other  equivalent  prop- 
erty, and  without  the  means  or  hope  of  acquiring  it, 
what  is  to  secure  the  rights  of  property  against  the  dan- 
ger of  an  equality  and  universality  of  suftrage,  vesting 
complete  power  over  property  in  hands  without  a  share 
in  it;  not  to  speak  of  danger  in  the  mean  time  from  a 
depeudance  of  an  increasing  number  on  the  wealth  of 
a  few  ?  In  other  countries,  this  dependance  results  in 
some  from  the  relations  between  landlords  and  tenants, 
in  others  both  from  that  source  and  from  the  relations 
between  wealthy  capitalists  and  indigent  labourers.  In 
the  United  States  the  occurrence  must  happen  from  the 
last  source  ;  from  the  connexion  between  the  great  cap- 
italists in  manufactures  and  commerce,  and  the  num- 
bers employed  by  them.  Nor  will  accumulations  of 
capital  for  a  certain  time  be  precluded  by  our  laws  of 
descent  and  distribution  ;  such  being  the  enterprise  in- 
spired by  free  institittions,  that  great  wealth  in  the 
hands  of  individuals  and  associations  may  not  be  un- 
frequent.  But  it  may  be  observed,  that  the  opportuni- 
ties may  be  diminished  and  the  permanency  defeated 
by  the  equalizing  tendency  of  the  laws. 

No  free  country  has  ever  been  without  parties,  which 
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are  a  natural  ofl"spiii;g  of  freedom.  An  obvious  and 
permanent  division  of  every  people  is  into  the  owners 
of  the  soil  and  the  other  inhabitants.  In  a  certain 
sense  the  country  may  be  said  to  belong  to  the  former. 
If  each  landholder  has  an  exclusive  property  in  his 
share,  the  body  of  landholders  have  an  exclusive  prop- 
erty in  the  whole.  As  the  soil  becomes  subdivided, 
and  actually  cultivated  by  the  owners,  this  view  of  the 
subject  derives  force  from  the  principle  of  natural  law, 
which  vests  in  individuals  an  exclusive  right  to  the 
portions  of  ground  with  which  they  have  incorporated 
their  labour  and  improvements.  Whatever  may  be  the 
rights  of  others,  derived  from  their  birth  in  the  country  ; 
from  their  interest  in  the  highways  and  other  parcels 
left  open  for  common  use,  as  well  as  in  the  national  ed- 
ifices and  monuments ;  from  their  share  in  the  public 
defence,  and  from  their  concurrent  support  of  the  gov- 
ernment, it  would  seem  unreasonable  to  extend  the 
right  so  far  as  to  give  them,  when  become  the  majority, 
a  power  of  legislation  over  the  landed  property  with- 
out the  consent  of  the  proprietors.  Some  shield  against 
the  invasion  of  their  rights  would  not  be  out  of  place 
in  a  just  and  provident  system  of  government.  The 
principle  of  such  an  arrangement  has  prevailed  in  all 
governments  where  peculiar  privileges  or  interests  held 
by  a  part  were  to  be  secured  against  violation,  and  in 
the  various  associations  where  pecuniary  or  other  prop- 
erty forms  the  stake.  In  the  former  case  a  defensive 
right  has  been  allowed ;  and,  if  the  arrangement  be 
wrong,  it  is  not  in  tlie  defence,  but  in  the  kind  of  priv- 
ilege to  be  defended.  In  the  latter  case,  the  shares  of 
suffrage  allotted  to  individuals  have  been  with  ac- 
knowledged justice  apportioned  more  or  less  to  their 
respective  interests  in  the  common  stock. 
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These  reflections  suggest  the  expediency  of  such  a 
modific-ation  of  govcniment  as  would  give  security  to 
the  part  of  the  society  having  most  at  stake  and  being 
most  exposed  to  danger.  Three  modifications  present 
themselves. 

1.  Confining  the  right  of  suffrage  to  freeholders  and 
to  such  as  hold  an  equivalent  property,  convertible,  of 
course,  into  freeholds.  The  objection  to  this  regulation 
is  obvious.  It  violates  the  vital  principle  of  free  gov- 
ernment, that  those  ^^  ho  are  to  be  bound  by  laws  ought 
to  have  a  voice  in  making  them.  And  the  violation 
would  be  strikingly  more  unjust  as  the  lawmakers  be- 
came the  minority.  The  regulation  would  be  as  unpro- 
pitious  also  as  it  would  be  unjust.  It  would  engage  the 
numerical  and  physical  force  in  a  constant  struggle 
against  the  public  authority,  unless  kept  down  by  a 
standing  army,  fatal  to  all  parties. 

2.  Confining  the  right  of  suffrage  for  one  branch  to 
the  holder  of  property,  and  for  the  other  branch  to 
those  without  property.  This  arrangement,  which 
would  give  a  mutual  defence  where  there  might  be 
mutual  danger  of  encroachment,  has  an  aspect  of  equal- 
ity and  fairness.  But  it  would  not  be,  in  fact,  either 
equal  or  fair,  because  the  rights  to  be  defended  would 
be  unequal,  being  on  one  side  those  of  property  as  well 
as  of  persons,  and  on  the  other  those  of  persons  only. 
The  temptation  also  to  encroach,  though  in  a  certain 
degree  mutual,  would  be  felt  more  strongly  on  one  side 
than  on  the  other.  It  would  be  more  likely  to  beget  an 
abuse  of  the  legislative  negative  in  extorting  conces- 
sions at  the  expense  of  propriety  than  the  reverse. 
The  division  of  the  state  into  two  classes,  with  distinct 
and  independent  organs  of  power,  and  without  any  in- 
termingled agency  whatever,  might  lead    to  contests 
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and  antipathies  not  dissimilar  to  those  hetween  the 
patricians  and  plebeians  at  Rome. 

3.  Confining  the  right  of  electing  one  branch  of  the 
legislature  to  freeholders,  and  admitting  all  others  to  a 
common  right  with  holders  of  property  in  electing  the 
other  branch.  This  would  give  a  defensive  power  to 
holders  of  property,  and  to  the  class  also  without  prop- 
erty, when  becoming  a  majority  of  electors,  without  de- 
priving them  in  the  mean  time  of  a  participation  in  the 
public  councils.  If  the  holders  of  property  would  thus 
have  a  twofold  share  of  representation,  they  would  have 
at  the  same  time  a  twofold  stake  in  it,  the  rights  of  prop- 
erty as  well  as  of  persons,  the  twofold  object  of  political 
institutions.  And  if  no  exact  and  safe  equilibrium  can 
be  introduced,  it  is  more  reasonable  that  a  preponder- 
ating weight  should  be  allowed  to  the  greater  interest 
than  to  the  lesser.  Experience  alone  can  decide  how 
far  the  practice  in  this  case  would  accord  with  the  the- 
ory. Such  a  distribution  of  the  right  of  suffrage  was 
tried  in  New- York,  and  has  been  abandoned,  whether 
from  experienced  evils  or  party  calculations  ma^'  pos- 
sibly be  a  question.  It  is  still  on  trial  in  North  Caro- 
lina, with  what  practical  indications  is  not  known.  It 
is  certain  that  the  trial,  to  be  satisfactory,  ought  to  be 
continued  for  no  inconsiderable  period,  until,  in  fact,  the 
non-freeholders  should  be  the  majority. 

4.  Should  experience  or  public  opinion  require  an 
equal  and  universal  suffrage  for  each  branch  of  the  gov- 
ernment, such  as  prevails  generally  in  the  United  States, 
a  resource  favourable  to  the  rights  of  landed  and  othei 
propertv,  when  its  possessors  become  the  minority,  may 
be  found  in  an  enlargement  of  the  election  distri(Hs  for 
one  branch  of  the  legislature,  and  a  prolongation  of  its 
period   of  service.     Large  districts  are  manifestly  fa- 
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vourable  to  the  election  of  persons  of  general  respecta- 
bility and  of  probable  attachment  to  the  rights  of  prop- 
erty, over  competitors  depending  on  the  personal  soli- 
citations practicable  on  a  contracted  theatre.  And  al- 
though an  ambitions  candidate  of  personal  distinction 
might  occasionally  recommend  himself  to  populai 
choice  by  espousing  a  popular  though  unjust  object,  it 
might  rarely  happen  to  many  districts  at  the  same  time. 
The  tendency  of  a  longer  period  of  service  would  be 
to  render  the  body  more  stable  in  its  policy,  and  more 
capable  of  stemming  popular  currents  taking  a  wrong 
direction,  till  reason  and  justice  could  regain  their  as- 
cendancy. 

5.  Should  even  such  a  modification  as  the  last  be 
deemed  inadmissible,  and  universal  suffrage  and  very 
short  periods  of  election  within  contracted  spheres  be 
required  for  each  branch  of  the  government,  the  secu- 
rity for  the  holders  of  property,  when  the  minority,  can 
only  be  derived  from  the  ordinary  influence  possessed 
by  property,  and  the  superior  information  incident  to 
its  holders,  from  the  popular  sense  of  justice,  euhghten- 
ed  and  enlarged  by  a  diffusive  education,  and  from  the 
difficulty  of  combining  and  effectuating  unjust  purposes 
throughout  an  extensive  country;  a  difificidty  essen- 
tially distinguishing  the  United  kStates,  and  even  most 
of  the  individual  states,  from  the  small  communities 
where  a  mistaken  interest  or  contagious  passion  could 
readily  unite  a  majority  of  the  whole  under  a  factious 
leader,  in  trampling  on  the  rights  of  the  minor  party. 

Under  every  view  of  the  subject,  it  seems  indispen- 
sable that  the  mass  of  citizens  should  not  be  w-ithout  a 
voice  in  making  the  laws  which  they  are  to  obey,  and 
in  choosing  the  magistrates  who  are  to  administer  them. 
And  if  the  only  alternative  be  between  an  equal  and 
R 
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universal  right  of  suffrage  for  each  branch  of  the  gov- 
ernment, and  a  confinement  of  the  entire  right  to  a 
part  of  the  citizens,  it  is  better  that  those  having  the 
greater  Interest  at  stake,  namely,  that  of  property  and 
persons  both,  should  be  deprived  of  half  their  share  in 
the  government,  than  that  those  having  the  lesser  inter- 
est, that  of  personal  rights  only,  should  be  deprived  of 
the  T^'hole. 

Ill* 

The  right  of  suftrage  being  of  vital  importance,  and 
approving  an  extension  of  it  to  housekeepers  and  heads 
of  families,  I  will  suggest  a  few  considerations  which 
govern  my  judgment  on  the  subject. 

Were  the  Constitution  on  hand  to  be  adapted  to  the 
present  circumstances  of  our  country,  without  taking 
into  view  the  changes  which  time  is  rapidly  producing, 
an  unlimited  extension  of  the  right  would  probably  vary 
little  the  character  of  our  public  councils  or  measures. 
But  as  we  are  to  prepare  a  system  of  government  for  a 
period  which  it  is  hoped  will  be  a  long  one,  we  must 
look  to  the  prospective  changes  in  the  condition  and 
composition  of  the  society  on  which  it  is  to  act. 

It  is  a  law  of  nature,  now  well  understood,  that  the 
earth  under  a  civilized  cultivation  is  capable  of  yield- 
ing subsistence  for  a  large  surplus  of  consumers  beyond 
those  having  an  immediate  interest  in  the  soil ;  a  sur- 
plus which  must  increase  with  the  increasing  improve- 
ments in  agriculture,  and  the  labour-saving  arts  applied 
to  it.  And  it  is  a  lot  of  humanity,  that  of  this  surplus 
a  large  proportion  is  necessarily  reduced  by  a  compe- 
tition for  employment  to  wages  which  afford  them  the 
bare  necessaries  of  life.     The  proportion  being  without 

•  Written  during  the  session  of  the  Virginia  Convention  of  1829,  30  — Z?rf. 
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property,  or  the  hope  of  acquiring  it,  cannot  he  ex- 
pected to  sympathize  sufficiently  with  its  ri^iits  to  lie 
safe  depositories  of  power  over  tlieni. 

What  is  to  be  done  with  this  unfavoured  chiss  of  the 
community  ?  If  it  be,  ou  one  hand,  unsafe  to  admit 
them  to  a  full  share  of  political  power,  it  must  be  rec- 
ollected, on  the  other,  that  it  cannot  be  expedient  to 
rest  a  republican  government  on  a  portion  of  the  soci- 
ety having  a  numerical  and  physical  force  excluded 
from,  and  liable  to  be  turned  against  it,  and  which 
would  lead  to  a  standing  military  force,  dangerous  to  all 
parties  and  to  liberty  itself.  This  view  of  the  subject 
makes  it  proper  to  embrace  in  the  partnership  of  poiver 
every  description  of  citizens  having  a  sufficient  stake 
in  the  public  order  and  the  stable  administration  of  the 
laws,  and  particularly  the  housekeepers  and  heads  of 
families,  most  of  whom,  "  having  given  hostages  to  for- 
tune," will  have  given  them  to  their  country  also. 

This  portion  of  the  commimity,  added  to  those  who, 
although  not  possessed  of  a  share  of  the  soil,  are  deeply 
interested  in  other  species  of  property,  and  both  of  them 
added  to  the  territorial  proprietors,  who  in  a  certain 
sense  may  be  regarded  as  the  owners  of  the  country 
itself,  form  the  safest  basis  of  free  government.  To 
the  security  for  such  a  government  afforded  by  these 
combined  members,  may  be  farther  added,  the  political 
and  moral  influence  emanating  from  the  actual  posses- 
sion of  authority,  and  a  just  and  beneficial  exercise 
of  it. 

It  would  be  happy  if  a  state  of  society  could  be  found 
or  framed  in  which  an  equal  voice  in  making  the  laws 
might  be  allowed  to  every  individual  bound  to  obey 
them.  But  this  is  a  theory  which,  like  most  theories, 
confessedly    requires    limitations    and    modifications. 
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And  the  only  question  to  be  decided  in  this,  as  in  other 
cases,  turns  on  the  particular  degree  of  departure  in 
practice  required  by  the  essence  and  object  of  the  the- 
ory itself 

It  nnist  not  be  supposed  that  a  crowded  state  of 
population,  of  which  we  have  no  example  here,  and 
which  we  know  only  by  the  image  reflected  from  ex- 
amples elsewhere,  is  too  remote  to  claim  attention. 

The  ratio  of  increase  in  the  United  States,  that  the 

present  12  millions  will  in  25  years  be  24  millions 

24  •'  50       "  48 

48  "  75        "  96 

96  "  100        "        192 

There  may  be  a  gradual  decrease  of  the  ratio  of  in- 
crease, but  it  will  be  small  as  long  as  the  agriculture 
shall  yield  its  abundance.  Great  Britain  has  doubled 
her  population  in  the  last  fifty  years,  notwithstanding 
its  amount  in  proportion  to  its  territory  at  the  com- 
mencement of  that  period ;  and  Ireland  is  a  much 
stronger  proof  of  the  effect  of  an  increasing  product  of 
food  in  multiplying  the  consumers. 

How  far  this  view  of  the  subject  will  be  affected  by 
the  republican  laws  of  descent  and  distribution,  in 
equalizing  the  property  of  the  citizens  and  in  reducing 
to  the  minimum  mutual  surpluses  for  mutual  supplies, 
cannot  be  inferred  from  any  direct  and  adequate  exper- 
iment. One  result  would  seem  to  be  a  deficiency  of 
the  capital  for  the  expensive  establishments  which  fa- 
cilitate labour  and  cheapen  its  products  on  one  hand, 
and  on  the  other,  of  the  capacity  to  purchase  the  costly 
and  ornamental  articles  consumed  by  the  wealthy 
alone,  who  must  cease  to  be  idlers  and  become  la- 
bourers. Another,  the  increased  mass  of  labourers 
added  to  the  production  of  necessaries  by  the  with- 
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tirawal,  for  this  object,  of  a  part  of  those  now  employed 
in  producing  hixuries,  and  the  addition  to  the  labourers 
from  the  class  of  present  consumers  of  luxuries.  To 
the  effect  of  these  changes,  intellectual,  moral,  and  so- 
cial, the  institutions  and  laws  of  the  country  must  be 
adapted  ;  and  it  will  require  for  the  task  all  the  wisdom 
of  the  wisest  patriots. 

Supposing  the  estimate  of  the  growing  population  of 
the  United  States  to  be  nearly  correct,  and  the  extent 
of  their  temtory  to  be  eight  or  nine  hundred  millions 
of  acres,  and  one  fourth  of  it  to  consist  of  inarable  sur- 
face, there  will,  in  a  century  or  a  little  more,  be  nearly 
as  crowded  a  population  in  the  United  States  as  in 
Great  Britain  or  France  ;  and  if  the  present  Constitu- 
tion (of  Virginia),  with  all  its  flaws,  has  lasted  more 
than  half  a  century,  it  is  not  an  unreasonable  hope  that 
an  amended  one  will  last  more  than  a  century 

If  these  observations  be  just,  every  mind  will  be  able 
to  develop  and  apply  them. 


TO    N.    r.    TRIST. 


Ftb.  15,  1.930. 


Dear  Sir, 

I  have  received  your  favours  of ,  and  have  looked 

over  the  remarks  enclosed  in  them,  meant  as  an  intro- 
duction to  an  explanatory  comment  on  the  proceedings 
of  Virginia  in  1798,  99,  occasioned  by  the  alien  and 
sedition  laws. 

It  was  certainly  not  the  object  of  the  member  who 
prepared  the  documents  in  question  to  assert,  nor  does 
the  fair  import  of  them,  as  he  believes,  assert  a  right  in 
the  parties  to  the  Constitution  of  the  United  States,  in- 
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dvvddualhj  to  annul  within  themselves  acts  of  the  fed- 
eral go\'emuient,  or  to  a\  ithdraw  from  the  Union  ;  nor 
was  it  within  the  scope  of  those  documents  to  discuss 
the  extreme  cases  iu  which  such  rights  might  result 
from  a  kind  or  degree  of  oppression  extinguishing  all 
constitutional  compacts  and  obligations. 

It  has  been  too  much  the  case  in  expounding  the 
Constitution  of  the  United  States,  tliat  its  meaning  has 
been  sought,  not  in  its  peculiai-  and  unprecedented 
modifications  of  power,  but  by  viewing  it,  some  tlirough 
the  medium  of  a  simple  government,  others  through 
that  of  a  mere  league  of  governments.  It  is  neither 
the  one  nor  the  other,  but  essentially  different  from 
both.  It  must  consequently  be  its  own  interpreter. 
No  other  government  can  furnish  a  key  to  its  true  char- 
acter. Other  governments  present  an  individual  and 
indivisible  sovereignty.  The  Constitution  of  the  Uni- 
ted States  divides  the  sovereignty,  the  portions  surren- 
dered by  the  states  composing  the  federal  sovereignty 
of  each  over  specified  subjects  ;  the  portions  retained 
forming  the  sovereignty  of  each  over  the  residuary  sub- 
jects within  its  sphere.  If  sovereignty  cannot  be  thus 
divided,  the  political  system  of  the  United  States  is  a 
chimera  mocking  the. vain  pretensions  of  human  wis- 
dom. If  it  can  be  so  divided,  the  system  ought  to 
have  a  fair  opportunity  of  fulfilling  the  wishes  and  ex- 
pectations which  cling  to  the  experiment. 

Nothing  can  be  more  clear  than  that  the  Constitu- 
tion of  the  United  States  has  created  a  government,  in 
as  strict  a  sense  of  the  term  as  the  governments  of  the 
states  created  by  their  respective  constitutions.  The 
federal  government  has,  like  the  state  governments,  its 
legislative,  its  executive,  and  its  judiciary  departments. 
It  has,  hke  them,  acknowledged  cases   in  which  the 
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powers  of  these  departments  are  to  operate.  And  the 
operation  is  to  be  directly  on  persons  and  things  in  the 
one  government  as  in  the  other.  If  in  some  cases  the 
jurisdiction  is  concurrent,  as  it  is  in  others  exchisive, 
this  is  one  of  the  features  constituting  the  pecuharity 
of  the  system. 

In  forming  this  compound  scheme  of  government,  it 
was  impossible  to  lose  sight  of  the  question,  What  was 
to  be  done  in  the  event  of  controversies,  which  could 
not  fail  to  occur,  concerning  the  partition  line  between 
the  powers  belonging  to  the  federal  and  to  the  state 
governments  ?  That  some  provision  ought  to  be  made, 
Avas  as  obvious  and  as  essential  as  the  task  itselt  was 
difficult  and  delicate. 

That  the  final  decision  of  such  controversies,  if  left 
to  each  of  the  thirteen,  now  twenty-four,  members  of  the 
Union,  must  produce  a  different  constitution  and  differ- 
ent laws  in  the  states,  was  certain ;  and  that  such  dif- 
ferences must  be  destructive  of  the  common  govern- 
ment and  of  the  Union  itself  was  equally  certain.  The 
decision  of  questions  between  the  common  agents  of 
the  whole  and  of  the  parts  could  only  proceed  from 
the  whole,  that  is,  from  a  collective,  not  a  separate,  au- 
thority of  the  parts. 

The  question  then  presenting  itself  could  only  relate 
to  the  least  objectionable  mode  of  providing  for  such 
occurrences  under  the  collective  authority. 

The  provision  immediately  and  ordinarily  relied  on 
is  manifestly  the  Supreme  Court  of  the  United  States, 
clothed  as  it  is  with  a  jurisdiction  "  in  controversies 
to  which  the  United  States  shall  be  a  part}',"  the  court 
itself  being  so  constituted  as  to  render  it  independent 
and  impartial  in  its  decisions  [see  Federalist,  No.  xxxix., 
p.  241]  ;  while  other  and  uUerior  resorts  would  remain 
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in  the  elective  process,  in  the  hands  of  the  people 
themselves,  the  joint  constituents  of  the  parties,  and  in 
the  provision  made  by  the  Constitution  for  amending 
itself.  All  other  resorts  are  extra  and  ultra  constitu- 
tional, corresponding  to  the  ultima  ratio  of  nations  re- 
nouncing the  ordinary  relations  of  peace. 

If  the  Supreme  Court  of  the  United  States  be  found 
or  deemed  not  sufficiently  independent  and  impartial 
for  the  trust  committed  to  it,  a  better  tribunal  is  a  de- 
sideratum. But,  whatever  this  may  be,  it  must  neces- 
sarily derive  its  authority  from  the  whole,  not  from  the 
parts  ;  from  the  states  in  some  collective,  not  individual 
capacity.  And  as  some  such  tribunal  is  a  vital  ele- 
ment, a  sine  qua  non  in  an  efficient  and  permanent 
government,  the  tribunal  existing  must  be  acquiesced 
in  until  a  better  or  more  satisfactory  one  can  be  sub- 
stituted. 

Although  the  old  idea  of  a  compact  between  the 
government  and  the  people  be  justly  exploded,  the 
idea  of  a  compact  among  those  who  are  parties  to  a 
government  is  a  fundamental  principle  of  free  govern- 
ment. 

The  original  compact  is  the  one  implied  or  pre- 
sumed, but  no\^ here  reduced  to  writing,  by  \\hich  a 
people  agree  to  form  one  society.  The  next  is  a  com- 
pact, here  for  the  first  time  reduced  to  writing,  by 
which  the  people  in  their  social  state  agree  to  a  gov- 
ernment over  them.  These  two  compacts  may  Ije 
considered  as  blended  in  the  Constitution  of  the  Uni- 
ted States,  which  recognises  a  union  or  society  of 
states,  and  makes  it  the  basis  of  the  government  formed 
by  the  parties  to  it. 

It  is  the  nature  and  essence  of  a  compact,  that  it  is 
equally  obligatory  on  the  parties  to  it,  and,  of  course. 
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tliat  no  one  of  them  can  he  Hhenited  theretVoui  without 
the  consent  ot'  the  otliers,  or  siidi  a  violation  or  abuse 
of  it  by  the  others   as  will   anidiiiit  to  a  dissohition  of 

Ajj|)l\  ill^  ihis  \  icw  iif  ihe  subject  to  a  single  couunu- 
nitv,  it  results,  that  the  cdnipact  being  between  the  in- 
dividuals composing  it,  no  individual  or  set  of  individ- 
uals can  at  pleasure  break  off  and  set  up  for  them- 
selves, without  such  a  violation  of  the  compact  as  ab- 
solves them  from  its  obligations.  It  follows,  at  the 
same  time,  that,  in  the  event  of  such  a  violation,  the 
sufiferiug  party,  rather  than  longer  yield  a  passive  obe- 
dience, may  justly  shake  off  the  yoke,  and  can  only  be 
restrained  from  the  attempt  by  a  want  of  physical 
strength  for  the  purpose.  The  case  of  individuals  ex- 
patriating themselves,  that  is,  leaving  their  country  in 
its  territorial  as  well  as  its  social  and  political  sense, 
may  well  be  deemed  a  reasonable  privilege,  or,  rather, 
as  a  right  impliedly  reserved.  And  even  in  this  case, 
equitable  conditions  have  been  annexed  to  the  right, 
which  quality  the  exercise  of  it.* 

Applying  a  like  view  of  the  subject  to  the  case  of  the 
United  States,  it  results,  that  the  compact  being  among 
individuals  as  inibodied  into  states,  no  state  can  at 
pleasure  release  itself  therefrom  and  set  up  for  itself. 
The  compact  can  only  be  dissolved  by  the  consent  of 
the  other  parties,  or  by  usurpations  or  abuses  of  power 
justly  having  that  effect.  It  will  hardly  be  contended 
that  there  is  anything  in  the  terms  or  nature  of  the 
compact  authorizing  a  party  to  dissolve  it  at  pleasnre. 

It  is,  indeed,  inseparable  from  the  nature  of  a  com- 
j)act,  that  there  is  as  much  right  on  one  side  to  ex- 
pound it,  and  to  insist  on  its  fulfilment  according  to 

*  See  the  Virginia  statute. 
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that  exposition,  as  there  is  on  the  other  so  to  expound 
it  as  to  furnish  a  release  from  it ;  and  that  an  attempt 
to  annul  it  by  one  of  the  parties  may  present  to  the 
other  an  option  of  acquiescing  in  the  annulment,  or  of 
preventing  it,  as  the  one  or  the  other  course  may  be 
deemed  the  lesser  evil.  This  is  a  consideration  which 
ought  deeply  to  impress  itself  on  every  patriotic  mind, 
as  the  strongest  dissuasion  from  unnecessary  approaches 
to  such  a  crisis.  What  would  be  the  condition  of  the 
states  attached  to  the  Union  and  its  government,  and 
regarding  both  as  essential  to  their  well  being,  if  a  state 
placed  in  the  midst  of  them  were  to  renounce  its  fed- 
eral obligations,  and  erect  itself  into  an  independent 
and  alien  nation  1  Could  the  states  north  and  south 
of  Virginia,  Pennsylvania,  or  New-York,  or  of  some 
other  states,  however  small,  remain  associated  and  en- 
joy their  present  happiness,  if  geographically,  polit- 
ically, and  practically  thrown  apart  by  such  a  breach  in 
the  chain  which  unites  their  interests  and  binds  them 
together  as  neighbours  and  fellow-citizens  ?  It  could 
not  be.  The  innovation  would  be  fatal  to  the  federal 
government,  fatal  to  the  Union,  and  fatal  to  the  hopes 
of  liberty  and  humanity,  and  presents  a  catastrophe  at 
which  all  ought  to  shudder. 

Without  identifying  the  case  of  the  United  States 
with  that  of  individual  states,  there  is  at  least  an  in- 
structive analogy  between  them.  What  would  be  the 
condition  of  the  State  of  New- York,  of  Massachusetts, 
or  of  Pennsylvania,  for  example,  if  portions  containing 
their  great  commercial  cities,  invoking  original  rights 
as  paramount  to  social  and  constitutional  compacts, 
should  erect  themselves  into  distinct  and  absolute  sover- 
eignties ?  In  so  doing  they  would  do  no  more,  unless 
justified  by  an  intolerable  oppression,  than  would  be 
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done  by  an  individual  state,  as  a  portion  of  tlu;  Union, 
in  separating  itself,  without  a  like  cause,  from  the  other 
portions.  Nor  would  greater  evils  be  inflicted  by  such 
a  mutilation  of  a  state  on  some  of  its  parts,  than  might 
be  felt  by  some  of  the  states  from  a  separation  of  its 
neighbours  into  absolute  and  ahen  sovereignties. 

Even  in  the  case  of  a  mere  league  between  nations 
absolutely  independent  of  each  other,  neither  party  has 
a  right  to  dissolve  it  at  pleasure,  each  having  an  equal 
right  to  expound  its  obligations,  and  neitlitr,  conse- 
quently, a  greater  right  to  pronounce  the  contract  void 
than  the  other  has  to  insist  on  the  nnitual  execution  of 
it.  [See,  in  Mr.  Jefferson's  volumes,  his  letters  to  J.  M., 
Mr.  JNIonroe,  and  Col.  Carrington.] 

Having  suffered  my  pen  to  take  this  ramlile  over  a 
subject  engaging  so  much  of  your  attention,  I  will  not 
withhold  the  notes  made  by  it  from  your  perusal.  But 
being  aware  that,  without  more  development  and  pre- 
cision, they  may  in  some  instances  be  liable  to  mis- 
apprehension or  misconstruction,  I  will  ask  the  favour 
of  you  to  return  the  letter  after  it  has  passed  under 
your  partial  and  confidential  eye. 

I  have  made  no  secret  of  my  surprise  and  sorrow  at 
the  proceedings  in  South  Carolina,  which  are  under- 
stood to  assert  a  right  to  annul  the  acts  of  Congress 
within  the  state,  and  even  to  secede  from  the  Union 
itself  But  I  am  unwilling  to  enter  the  political  field 
with  the  "  telum  imbellc"  which  alone  I  could  wield 
The  task  of  combating  such  unhappy  aberrations  be- 
longs to  other  hands.  A  man  whose  years  have  but 
reached  the  canonical  threescore  and  ten  (and  mine 
are  much  beyond  the  number)  should  distrust  himself, 
whether  distrusted   by  his  friends  or  not,  and  should 
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never  forget  that  Jiis  arguments,  whatever  they  may  he, 
will  be  answered  l)y  allusions  to  the  date  of  his  birth. 


TO    ROBERT    LEE. 

MontpdlLT,  February  22,  1830. 

Dear  Sir, 

I  have  duly  received  your  letter  of  the  12th.  The 
motive  and  the  matter  of  it  might  claim  for  the  request 
it  makes  a  degree  of  attention  from  which  my  age,  now 
approaching  the  eightietli  year,  may  not  only  excuse, 
but  properly  restrain  me.  Under  any  circumstances,  I 
ought  not  to  offer  opinions  on  such  subjects  without 
the  reasonings  on  which  they  rest,  and  this,  under  ex- 
isting circumstances,  is  a  task  which  I  wish  not  to  un- 
dertake. 

The  question  of  re-eligibility  in  the  case  of  a  Pres- 
ident of  the  United  States  admits  of  rival  views,  and  is 
the  more  delicate  because  it  cannot  be  decided  with 
equal  lights  from  actual  experiment.  In  general,  it 
may  be  observed,  that  the  evils  most  complained  of  are 
less  connected  with  that  particular  question  than  with 
the  process  of  electing  the  chief  magistrate,  and  the 
powers  vested  in  him.  Among  these,  the  appointing 
power  is  the  most  operative  in  relation  to  the  purity 
of  governiiii'Mt  and  the  tranquillity  of  republican  gov- 
ernment, and  it  is  not  easy  to  find  a  depository  for  it 
more  free  from  ilu'  (laii^jcrs  of  abuse.  The  powers  and 
patronage  of  a  (  hi(  1'  inaiiistrate,  whether  elected  for  a 
shorter  term  and  re-eligiiile  for  a  second,  or  for  a  longer 
without  that  capacity,  might  not,  in  their  effect,  be  very 
materially  different,  though  the  difference  might  not  be 
unimportant. 
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It  should  not  be  forgotten,  that  many  iucouvouieuces 
are  inseparable  from  the  peculiarity  of  a  federal  system 
of  government,  while  such  a  government  is  essential  to 
an  extensive,  if  a  free  country,  and  an  extensive  coun- 
try essential  to  the  complete  success  of  republicanism 
in  any  form. 

Were  I  not  aware  that  there  is  nothing  in  these  brief 
and  broken  ideas  that  could  suggest  a  public  use  of 
them,  I  should  not  fail  to  combine  an  intimation 
against  it,  with  the  return  of  my  good  wishes  and 
friendly  salutations,  which  I  pray  you  to  accept. 


TO    GEORGE     JI'DLFFIE. 

May  8,  1830. 

Dear  Sir, 

1  have  received  a  copy  of  the  late  report  on  the 
Bank  of  the  United  States,  and  finding,  by  the  name  on 
the  envelope,  that  I  am  indebted  for  the  communica- 
tion to  your  politeness,  I  tender  you  my  thanks  for  it. 
The  document  contains  very  interesting  and  instruct- 
ive views  of  the  subject,  particularly  of  the  objection- 
able features  in  the  substitute  proposed  for  the  existing 
bank. 

I  am  glad  to  find  that  the  report  sanctions  the  suffi- 
ciency of  the  course  and  character  of  the  precedents 
which  I  had  regarded  as  overriding  individual  judg- 
ments in  expounding  the  Constitution.  You  are  not 
aware,  perhaps,  of  a  circumstance  weighing  against  the 
plea,  that  the  chain  of  precedents  was  broken  by  the 
negative  on  a  bank  bill,  by  the  casting  vote  of  the 
president  of  the  Senate,  given  expressly  on  the  ground 
that  the  bill  was  not  authorized  by  the  Constitution 
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The  circumstance  alluded  to  is,  that  the  equality  of 
votes,  which  threw  the  casting  one  on  the  chair,  was 
the  result  of  a  union  of  a  number  of  members  who  ob- 
jected to  the  expediency  only  of  the  bill,  with  those 
who  opposed  it  on  constitutional  grounds.  On  a  naked 
question  of  constitutionalit}',  it  is  understood  that  there 
would  have  been  a  majority  who  made  no  objection 
on  that  score  [the  journals  of  the  Senate  may  yet  test 
the  fact]. 

Will  you  permit  me,  sir,  to  suggest  for  consideration, 
whether  the  report  [p.  9,  10],  iu  the  position  and  rea- 
soning applied  to  the  effect  of  a  change  in  the  quantity, 
on  the  value  of  a  currency,  sufficiently  distinguishes  be- 
tween a  specie  currency  and  a  currency  not  converti- 
ble into  specie  \  The  latter  being  of  local  circulation 
only,  must,  unless  the  local  use  for  it  increase  or  dimin- 
ish with  the  increase  or  decrease  of  its  quantity,  be 
changeable  in  its  value  as  the  quantity  of  the  currency 
changes.  The  metals,  on  the  other  hand,  having  a  uni- 
versal currency,  would  not  be  equally  affected  by  local 
changes  in  their  circulating  amount.  A  surplus,  instead 
of  producing  a  proportional  depreciation  at  home, 
might  bear  the  expense  of  transportation,  and  avail 
itself  of  its  current  value  abroad. 

If  I  have  misconstrued  the  meaning  of  the  report,  you 
will  be  good  enough  to  pardon  the  error,  and  to  accept, 
with  a  repetition  of  my  thanks,  assurances  of  my  great 
and  cordial  esteem. 


IPONDENCE 


TO    EinVAIlDv  LL''X.NLiSTON. 


l\I.iv  8,  1830. 


Dear  Sir, 

I'our  letter  of  April  29.  \vitli  a  copy  of  your  speech, 
was  duly  received. 

You  have  succeeded  better  in  your  interpretation  of 
the  proceedings  of  the  Virginia  Legislature  in  1798 
and  1799,  than  those  who  have  seen  in  them  a  coin- 
cidence with  the  nullifying  doctrine,  so  called.  This 
doctrine,  as  new  to  nie  as  it  was  to  you,  derives  no 
support  from  the  best  contemporary  elucidations  of 
those  proceedings,  the  debates  on  the  resolutions,  the 
address  of  the  Legislature  to  its  constituents,  and  the 
scope  of  the  objections  made  by  the  legislatures  of  the 
other  states,  whose  concurrence  in  the  resolutions  was 
invited  and  refused. 

The  error  in  the  comments  on  the  Virginia  proceed 
ings  has  arisen  from  a  failure  to  distinguish  between 
what  is  declaratory  of  opinion,  and  what  is  ipso  facto 
executory ;  between  the  right  of  the  parties  to  the 
Constitution,  and  of  a  single  party;  and  between  re- 
sorts within  the  purview  of  the  Constitution,  and  the 
ultima  ratio  which  appeals  from  a  Constitution,  can- 
celled by  its  abuses,  to  original  rights  paramount  to  all 
constitutions. 


Mont|,cIier.  May  — ,  1830. 

I  received,  sir,  though  not  exactly  in  the  due  time, 
your  letter  of  April  25,  with  a  copy  of  your  pamph- 
let, on  the  subject  of  which  you  request  my  opinions. 
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With  a  request  opening  so  wide  a  field,  1  coitid  not 
undertake  a  full  compliance  without  forgetting  the  age 
at  which  it  finds  nie,  and  that  I  have  other  engage- 
ments precluding  such  a  task.  I  must  hope,  therefore, 
you  will  accept,  in  place  of  it,  a  few  remarks,  which, 
though  not  adapted  to  the  use  you  had  contemplated, 
may  manifest  my  respect  for  your  wishes  and  for  the' 
subject  which  prompted  them. 

The  pamphlet  certainly  evinces  a  very  strong  pen, 
and  talents  adequate  to  the  discussion  of  constitutional 
topics  of  the  most  interesting  class.  But  in  doing  it 
this  justice,  and  adding  with  pleasure  that  it  contains 
much  matter  with  which  my  views  of  the  Constitution 
of  the  United  States  accord,  I  must  add  also  that  it 
contains  views  of  the  Constitution  from  which  mine 
widely  differ. 

I  refer  particularly  to  the  construction  you  seem  to 
put  on  the  introductory  clause,  "we  the  people,"  &c., 
and  on  the  phrases  "  common  defence  and  general 
welfare."  Either  of  these,  if  taken  as  a  measure  of 
the  powers  of  the  general  government,  would  super- 
sede the  elaborate  specifications  which  compose  the 
body  of  the  instrument,  in  contravention  to  the  fairest 
rules  of  interpretation.  And  if  I  am  to  answer  your 
appeal  to  me  as  a  witness,  I  must  say  that  the  real 
measure  of  the  powers  meant  to  be  granted  to  Con- 
gress by  the  convention,  as  I  understood  and  believe,  is 
to  be  sought  in  the  specifications  to  be  expounded,  in- 
deed, not  with  the  strictness  applied  to  an  ordinary 
statute  by  a  court  of  law,  nor,  on  the  other  hand,  with 
a  latitude  that,  under  the  name  of  means  for  carrying 
into  execution  a  limited  government,  would  transform 
it  into  a  government  without  limits. 

But  whatever  respect  may  be  thought  due  to  the  in- 
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tention  of  the  couvention  w  liich  prepared  aud  proposed 
the  Constitution,  as  presumptive  evidence  of  the  gen- 
eral understanding  at  the  time  of  the  hinguage  used,  it 
must  be  kept  in  mind  that  the  only  authoritative  inten- 
tions were  those  of  the  people  of  the  states,  as  ex- 
pressed through  the  conventions  which  ratified  the 
Constitution. 

That  in  a  constitution  so  new  and  so  complicated, 
there  should  be  occasional  difficulties  aud  differences  in 
the  practical  expositions  of  it,  can  surprise  no  one ; 
and  this  must  continue  to  be  the  case,  as  happens  to 
new  laws  on  complex  subjects,  until  a  course  of  prac- 
tice of  sufficient  uniformity  and  duration  to  carry  with 
it  the  public  sanction,  shall  settle  doubtfid  or  contested 
meanings. 

As  there  are  legal  rules  for  interpreting  laws,  there 
must  be  analogous  rules  for  interpreting  constitutions ; 
and  among  the  obvious  and  just  guides  applicable  to 
the  Constitution  of  the  United  States  may  be  men- 
tioned, 

1.  The  evils  and  defects  for  curing  which  the  Con- 
stitution was  called  for  and  introduced. 

2.  The  comments  prevailing  at  the  time  it  was 
adopted. 

3.  The  early,  deliberate,  and  continued  practice 
mider  the  Constitution,  as  preferable  to  constructions 
adapted  on  the  spur  of  occasions,  aud  subject  to  the 
vicissitudes  of  party  or  personal  ascendencies. 

On  recurring  to  the  origin  of  the  Constitution  and 
examining  the  structm-e  of  the  government,  we  perceive 
that  it  is  neither  a  federal  government,  created  by  the 
state  governments,  like  the  revolutionary  Congress,  nor 
a  consolidated  government  (as  that  term  is  now  ap- 
plied), created  by  the  people  of  the  United  States  as 
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one  commimity,  and,  as  such,  acting  by  a  numerical  ma- 
jority of  the  whole. 

The  facts  of  the  case,  which  must  decide  its  true 
character,  a  character  without  a  prototype,  are,  that  the 
Constitution  was  created  by  the  people,  but  by  the  peo- 
ple as  composing  distinct  states,  and  acting  by  a  ma- 
jority in  each  ;  that,  being  derived  from  the  same  source 
as  the  constitution  of  the  states,  it  has  within  each  state 
the  same  authority  as  the  constitution  of  the  state,  and 
is  as  much  a  constitution,  in  the  strict  sense  of  the  term, 
as  the  constitution  of  the  state;  that,  being  a  compact 
among  the  states  in  their  highest  sovereign  capacity, 
and  constituting  the  people  thereof  one  people  for  cer- 
tain purposes,  it  is  not  revocable  or  alterable  at  the  will 
of  the  states  individually,  as  the  constitution  of  a  state 
is  revocable  and  alterable  at  its  individual  will : 

That  the  sovereign  or  supreme  powers  of  govern- 
ment are  divided  into  the  separate  depositories  of  the 
government  of  the  United  States  and  the  governments 
of  the  individual  states  : 

That  the  government  of  the  United  States  is  a  gov- 
ernment, in  as  strict  a  sense  of  the  term,  as  the  govern- 
ments of  the  states ;  being,  like  them,  organized  into  a 
legislative,  executive,  and  judiciary  department,  oper- 
ating, like  them,  directly  on  persons  and  things,  and 
having,  like  them,  the  command  of  a  physical  force  for 
executing  the  powers  committed  to  it : 

That  the  supreme  powers  of  government  being  di- 
vided between  different  governments,  and  controver- 
sies as  to  the  landmarks  of  jurisdiction  being  unavoid- 
able, provision  for  a  peaceable  and  authoritative  de- 
cision of  them  was  obviously  essential : 

That,  to  leave  this  decision  to  the  states,  numerous 
as  they  were,  and  with  a  prospective  increase,  would 
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evidently  result  in  conflicting  decisions  subversive  of 
the  common  government  and  of  the  Union  itself: 

That,  according  to  the  actual  provision  against  such 
calamities,  the  'Constitution  and  huvs  of  the  United 
States  are  declared  to  be  paramount  to  those  of  the  in- 
dividual states,  and  an  appellate  supremacv  is  vested  in 
the  judicial  power  of  the  United  States  : 

That,  as  safeguards  against  usurpations  and  abuses 
of  power  by  the  government  of  the  United  States,  the 
members  of  its  legislative  and  the  head  of  its  executive 
department  are  eligible  by,  and  responsible  to,  the  peo- 
ple of  the  states  or  the  legislatures  of  the  states  ;  and  as 
well  the  judicial  and  executive  functionaries,  including 
the  head,  are  impeachable  by  the  representatives  of  the 
people  in  one  branch  of  the  Legislature  of  the  United 
States,  and  triable  by  the  representatives  of  the  states 
in  the  other  branch  : 

States  can,  through  forms  of  the  constitutional  elec- 
tive provisions,  control  the  general  government.  This 
has  no  agency  in  electing  state  governments,  and  can 
only  control  them  through  the  functionaries,  particularly 
the  judiciary  of  the  general  government : 

That  in  case  of  an  experienced  inadequacy  of  these 
provisions,  an  ulterior  resort  is  provided  in  amend- 
ments attainable  by  an  intervention  of  the  states,  which 
may  better  adapt  the  Constitution  for  the  purposes  of 
its  creation  : 

Should  all  these  provisions  fail,  and  a  degree  of  op- 
pression ensue,  rendering  resistance  and  revolution  a 
lesser  evil  than  a  longer  passive  obedience,  there  can 
remain  but  the  ultima  ratio,  applicable  to  extreme 
cases,  whether  between  nations  or  the  component  parts 
of  them. 

Such,  sir,  I  take  to  be  an  outline  view,  though  an 
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imperfect  one,  of  the  political  system  presented  iu  the 
Constitution  of  the  United  States.  Whether  it  be  the 
best  system  that  might  have  been  devised,  or  what  the 
improvements  that  might  be  made  in  it,  are  questions 
equally  beyond  the  scope  of  your  letter  and  that  of  the 
answer,  with  which  I  pray  you  to  accept  my  respects 
and  good  wishes. 


TO    JAMES    HILLHOUSE. 

Monlpdicr,  May  — ,  1830. 

Dear  Sir, 

I  have  received  your  letter  of  the  10th  instant,  with 
the  pamphlet  containing  the  proposed  amendments  of 
the  Constitution  of  the  United  States,  on  which  you 
request  my  opinion  and  remarks. 

Whatever  pleasure  might  be  felt  iu  a  fuller  compli- 
ance with  your  request,  I  must  avail  myself  of  the  pleas 
of  the  age  I  have  reached,  and  of  the  control  of  other 
engagements,  for  not  venturing  on  more  than  the  few 
observations  suggested  by  the  perusal  of  what  you  have 
submitted  to  the  public. 

I  readily  acknowledge  the  ingenuity  which  devised 
the  plan  you  recommend,  and  the  strength  of  reason- 
ing with  which  you  support  it.  I  cannot,  however, 
but  regard  it  as  liable  to  the  following  remarks  : 

1.  The  first  that  occurs  is,  that  the  large  states 
would  not  exchange  the  proportional  agency  they  now 
liave  in  the  appointment  of  the  chief  magistrate,  for  a 
mode  placing  the  largest  and  smallest  states  on  a  per- 
fect equality  in  that  cardinal  transaction.  New- York 
has  in  it  even  now  more  than  thirteen  times  the 
weight  of  several  of  the  states,  and  other  states  accord- 
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jng   to  their  magnitudes  would  decide  on  the  change 
with  coiTespondeut  calculations  and  feelings. 

The  difficulty  of  reconciling  the  larger  states  to  the 
equality  in  the  Senate,  is  known  to  have  been  the  most 
threatening  that  was  encountered  in  framing  the  Con- 
stitution. It  is  known,  also,  that  the  powers  committed 
to  that  bod\',  comprehending,  as  they  do,  legislative,  ex- 
ecutive, and  judicial  functions,  was  among  the  most 
serious  objections,  with  many,  to  the  adoption  of  the 
Constitution. 

2.  As  the  president  elect  would  generally  be  without 
any  previous  evidence  of  national  confidence,  and  have 
been  in  responsible  relations  only  to  a  particular  state, 
there  might  be  danger  of  state  partialities,  and  a  cer- 
tainty of  injurious  suspicions  of  them. 

3.  Considering  the  ordinary  composition  of  the  Sen- 
ate, and  the  number  (in  a  little  time  nearly  fifty)  out 
of  which  a  single  one  ^\as  to  be  taken  by  pure  chance, 
it  must  often  happen  that  the  winner  of  the  prize 
would  want  some  of  the  qualities  necessary  to  com- 
mand the  respect  of  the  nation,  and  possibly  be  marked 
with  some  of  an  opposite  tendency.  On  a  review  of 
the  composition  of  that  body,  through  the  successive 
periods  of  its  existense  (antecedent  to  the  present, 
which  may  be  an  exception),  how  often  will  names  pre- 
sent themselves  which  would  be  seen  with  mortified 
feehngs  at  the  head  of  the  nation.  It  might  happen,  it 
is  true,  that,  in  the  choice  of  senators,  an  eventual 
election  to  that  important  trust  might  produce  more 
circumspection  in  the  state  legislatures.  But  so  remote 
a  contingency  could  not  be  expected  to  have  any  great 
influence,  besides  that  there  might  be  states  not  fur- 
nishing at  the  time  characters  which  would  satisfy  the 
pride,  and  inspire  the  confidence  of  the  states  and  of 
the  people. 
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4.  A  president  not  appointed  by  the  nation,  and 
without  the  weight  derived  from  its  selection  and  con- 
fidence, could  not  aftbrd  the  advantage  expected  from 
the  qualified  negative  on  the  acts  of  the  legislative 
branch  of  the  government.  He  might  either  shrink 
from  the  delicacy  of  such  an  interposition,  or  it  might 
be  overruled  with  too  little  hesitation  by  the  body 
checked  in  its  career. 

5.  In  the  vicissitudes  of  party,  adverse  views  and 
feelings  will  exist  between  the  Senate  and  president. 
Under  the  amendments  proposed,  a  spirit  of  opposition 
in  the  former  to  the  latter  would  probably  be  more  fre- 
quent than  heretofore.  In  such  a  state  of  things,  how 
apt  might  the  Senate  be  to  embarrass  the  president,  by 
refusing  to  concur  in  the  removal  of  an  obnoxious  offi- 
cer ;  how  prone  would  be  a  refractory  officer,  having 
powerful  friends  in  the  Senate,  to  take  shelter  under 
that  authority,  and  bid  defiance  to  the  president ;  and, 
with  such  discord  and  anarchy  in  the  executive  depart- 
ment, how  impaired  would  be  the  security  for  a  due 
execution  of  the  laws  1 

6.  On  the  supposition  that  the  above  objection  woidd 
be  overbalanced  by  the  advantage  of  reducing  the 
power  and  the  patronage  now  attached  to  the  presiden- 
tial office,  it  has  generally  been  admitted,  that  the  heads 
of  departments  at  least,  who  are  at  once  the  associates 
and  the  organs  of  the  chief  magistrate,  ought  to  be  well 
disposed  towards  him,  and  not  independent  of  him. 
What  would  be  the  situation  of  the  president,  and  what 
might  be  the  effi?ct  on  the  executive  business,  if  those 
immediately  around  him,  and  in  daily  consultation  with 
him,  could,  however  adverse  to  him  in  their  feelings 
and  their  views,  be  fastened  upon  him  by  a  Senate  dis- 
posed to  take  side  with  them  ?      The  harmony  so  expe- 
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dient  between  the  president  and  heads  of  departments, 
and  among  the  latter  themselves,  has  been  too  liable  to 
interruption  under  an  organization  apparently  so  well 
providing  against  it. 

I  am  aware  that  some  of  these  objections  might  be 
mitigated,  if  not  removed  ;  but  not,  I  suspect,  in  a  de- 
gree to  render  the  proposed  modification  of  the  execu- 
tive departments  an  eligible  substitute  for  the  one  ex- 
isting ;  at  the  same  time,  I  am  duly  sensible  of  the 
evils  incident  to  the  existing  one,  and  that  a  solid  im- 
provement of  it  is  a  desideratum  that  ought  to  be  wel- 
comed by  all  enlightened  patriots. 

In  the  mean  time,  I  cannot  feel  all  the  alarm  3  ou  ex- 
nress  at  the  prospect  for  the  future  as  reflected  from 
the  mirror  of  the  past.  It  will  be  a  rare  case,  that  the 
presidential  contest  \\ill  not  issue  in  a  choice  that  will 
not  discredit  the  station,  and  not  be  acquiesced  in  by 
the  unsuccessfd  party,  foreseeing,  as  it  must  do,  the  ap- 
peal to  be  again  made  at  no  very  distant  day  to  the 
will  of  the  nation.  As  long  as  the  coimtry  shaU  be  ex- 
empt from  a  military  force,  powerful  in  itself  and  com- 
bined with  a  powerful  faction,  liberty  and  peace  will 
find  safeguards  in  the  elective  resource  and  the  spirit 
of  the  people.  The  dangers  which  threaten  our  polit- 
ical system,  least  remote,  are  perhaps  of  other  sorts  and 
from  other  resom'ces. 

I  will  only  add  to  these  remarks  what  is,  indeed,  suf- 
ficiently evident,  that  they  are  too  hasty  and  too  crude 
for  any  other  than  a  private,  and  that  an  indulgent  eye. 
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iNIEL    WEBSTER. 

Montpelier,  May  27, 


Dear  Sir, 
I  received  by  the  mail  of  yesterday  your  favour  of 
the  24th,  accompanied  by  a  copy  of  your  late  speech, 
for  which  I  return  my  thanks.  I  had  before  received'^ 
more  than  one  copy  from  other  sources ;  and  had  read 
the  speech  with  a  full  sense  of  its  powerful  bearing  on 
the  subjects  discussed,  and  particularly  its  overwhelm- 
ing effect  on  the  nullifying  doctrine  of  South  Carolina. 
Although  I  have  not  concealed  my  opinions  of  that 
doctrine,  and  of  the  use  made  of  the  proceedings  of 
Virginia*^'  in  1798,  9,  I  have  been  unwilling  to  make  a 
public  exhibition  of  them  ;  as  well  from  the  considera- 
tion that  it  might  appear  obtrusive  as  that  it  might  en- 
list me  as  a  newspaper  polemic,  and  lay  me  imder  an 
obligation  to  correct  errors  in  other  cases  in  which  I 
was  concerned,  or  by  my  silence  admit  that  they  were 
not  errors.  I  had,  however,  been  led,  by  a  letter  from 
a  distinguished  champion  of  the  new  doctrine,  to  ex- 
plain my  views  of  the  subject  somewhat  at  large,  and 
in  answer  afterward  to  a  letter  from  Mr.  Everett,  to 
enclose  a  copy  of  them.  For  a  particular  reason  as- 
signed to  Mr.  Everett,  I  asked  the  favour  of  him  not  to 
regard  it  as  for  public  use.  Taking  for  granted  that 
you  are  in  friendship  with  him,  I  beg  leave  to  refer  you 
to  that  communication  as  an  economy  for  my  pen. 
The  reference  will  remove  the  scruple  he  might  other- 
wise feel  in  submitting  it  to  your  perusal. 

*  Neither  the  term  nuUifying  nor  nullification  is  in  the  resolutions  of  Virginia, 
nor  is  either  of  them  m  the  resolutions  of  Kentucky  in  1798,  drawn  by  Mr.  Jeffer 
son.  The  resolutions  of  that  state  in  1799,  in  which  the  word  rnllification  appears, 
were  not  drawn  by  him,  as  is  shown  by  the  last  paragraph  of  ni'  letter  to  W  C. 
Nicholas.     See  vol.  iii.  of  his  Correspondence,  p.  429. 
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The  actual  system  of  government  for  the  United 
States  is  so  unexamjilcd  in  its  origin,  so  complex  in  its 
structiu-e,  and  so  peculiar  in  some  of  its  features,  that, 
in  describing  it,  the  political  vocabulary  does  not  furnish 
terms  sufficiently  distinctive  and  appropriate,  without 
a  retailed  resort  to  the  facts  of  the  case.  With  that 
aid,  I  have  endeavoured  to  sketch  the  system  which  I 
understand  to  constitute  the  people  of  the  several  states 
one  people  for  certain  purposes,  with  a  government 
competent  to  the  effectuation  of  them. 


TO    JOSEPH    r.    CABELL. 

Ntay  31,  1330. 

Dear  Sir, 
I  received  yesterday  yours  of  the  26th.  Having 
never  concealed  my  opinions  of  the  nullifying  doctrine 
of  South  Carolina,  I  did  not  regard  the  allusion  to  it 
in  the  Whig,  especially  as  the  manner  of  the  allusion 
showed  that  I  did  not  obtrude  it.  I  should  have  re- 
gretted a  publication  of  my  letters,  because  they  did  not 
combine  with  the  opinion  the  views  of  the  subject 
which  supported  it.  I  have  latterly  been  drawn  into  a 
correspondence  with  an  advocate  of  the  doctrine,  which 
led  me  to  a  review  of  it  in  some  extent,  and  particu- 
larly to  a  vindication  of  the  proceedings  of  Virginia  in 
179S,  99,  against  the  misuse  made  of  thein.  You  will 
see  in  vol.  iii.,  page  429,  of  I\Ir.  Jefferson's  Correspond- 
ence, a  letter  to  W.  C.  Nicholas,  proving  that  he  had 
nothing  to  do  with  the  Kentucky  resolutions  of  1799, 
in  which  the  word  "  nullification"  is  found.  The  res- 
olutions of  that  state  in  1798,  which  were  drawn  hy 
him,  and  have  been  republished  with  the  proceedings 
U 
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of  Virginia,  do  not  contain  that  or  any  equivalent 
word. 

That  you  may  see  the  views  I  have  taken  of  the  ab- 
errations of  South  Carolina,  I  enclose  an  extract  from 
the  correspondence  above  referred  to.  Should  you 
undertake  an  investigation  of  the  subject,  it  may  point 
your  attention  to  particular  sources  of  information  that 
might  escape  you.  But  I  must  apprize  you  that  an 
insuperable  bar  to  any  public  use  of  the  extract  is  op- 
posed by  the  peculiar  footing  on  which  the  correspond- 
ence in  question  rests. 

I  observe  that  the  president,  in  his  late  veto,  has  seen 
in  mine  of  1817,  against  internal  improvements  by 
Congress,  a  concurrence  in  the  power  to  appropriate 
money  for  the  purpose.  Not  finding  the  message 
which  he  cites,  I  can  only  say  that  my  meaning  must 
have  been  unfortunately  expressed  or  is  strangely  mis- 
interpreted. The  veto  on  my  part  certainly  contem- 
plated the  appropriation  of  money  as  well  as  the  oper- 
ative and  jurisdictional  branches  of  the  power.  And, 
as  far  as  I  have  references  to  the  message,  it  has  never 
been  otherwise  understood. 


TO    M.    VAN    BUREN. 

Monlpclicr,  June  3,  1830. 

J,  Madison  has  duly  received  the  copy  of  the  Presi- 
dent's ]\Iessage  forv^arded  by  Mr.  Van  Buren.  In  re- 
turning his  thanks  for  this  polite  attention,  he  regrets 
the  necessity  of  observing  that  the  message  has  not 
rightly  conceived  the  intention  of  J.  M.  in  his  veto  in 
1817,  on  the  bill  relating  to  internal  improvements.  It 
was  an  object  of  the  veto  to  deny  to  Congress  as  well 
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the  appropriating  power  as  tlie  executing  and  jurisdic- 
tional branches  of  it.  And  it  is  believed  that  this  was 
the  general  understanding  at  the  time,  and  has  con- 
tinued to  be  so,  according  to  the  references  occasion- 
ally made  to  the  document.  Whether  the  language 
employed  duly  conveyed  the  meaning  of  which  J,  M. 
retains  the  consciousness,  is  a  question  on  which  he 
does  not  presume  to  judge  for  others. 

Relying  on  the  candour  to  which  these  remarks  are 
addressed,  he  tenders  to  JNIr.  Van  Buren  renewed  as- 
surances of  his  high  esteem  and  good  wishes. 


TO    M.    VAN    BUREN. 

Monlpclicr,  July  5,  1830. 

De.-vr  Sir, 

Your  letter  of  June  9  came  duly  to  hand.  On  the 
subject  between  the  discrepance  between  the  construc- 
tion put  by  the  message  of  the  president  on  the  veto  of 
1817  and  the  intention  of  its  author,  the  president  will 
of  course  consult  his  own  view  of  the  case.  For  my- 
self, I  am  aware  that  the  document  must  speak,  for  it- 
self, and  that  that  intention  cannot  be  substituted  for 
the  established  rules  of  interpretation. 

The  several  points  on  which  you  desire  my  ideas 
are  necessarily  vague,  and  the  observations  on  them 
cannot  well  be  otherwise.  They  are  suggested  by  a 
respect  for  your  request  rather  than  by  a  hope  that  they 
can  assist  the  object  of  it. 

"  Point  1.  The  establishment  of  some  ride  which 
shall  give  the  greatest  practicable  precision  to  the 
power  of  appropriating  money  to  objects  of 
concern." 
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The  rule  must  refer,  it  is  presumed,  either  to  the 
objects  of  appropriation,  or  to  the  apportionment  of  the 
awney. 

A  specification  of  the  objects  of  general  concern,  in 
terms  as  definite  as  may  be,  seems  to  be  the  rule  most 
applicable ;  thus  roads  simply,  if  for  all  the  uses  of 
roads ;  or  roads  post  and  military,  if  limited  to  those 
uses ;  or  post  roads  only,  if  so  limited ;  thus  canals, 
either  generally  or  for  specified  uses ;  so  again  educa- 
tion, as  limited  to  a  university,  or  extended  to  semina- 
ries of  other  denominations. 

As  to  the  apportionment  of  the  money,  no  rule  can 
e.xdude  legislative  discretion  but  that  of  distribution 
among  the  states  according  to  their  presumed  contribu- 
tions; that  is,  to  their  ratio  of  representation  in  Con- 
gress. The  advantages  of  this  rule  are  its  certainty 
and  its  apparent  equity.  The  objections  to  it  may 
be,  that,  on  one  hand,  it  would  increase  the  compara- 
tive agency  of  the  federal  government,  and,  on  the 
other,  that  the  money  might  not  be  expended  on  ob- 
jects of  general  concern;  the  interest  of  particular 
states  not  happening  to  coincide  with  the  general  in- 
terest in  relation  to  improvements  within  such  states. 

"  2.  A  rule  for  the  government  of  grants  for  light- 
houses, and  the  improvement  of  harbours  and  rivers, 
which  will  avoid  the  objects  which  it  is  desirable  to 
exclude  from  the  present  action  of  the  government,  and, 
at  the  same  time,  do  what  is  imperiously  required  by  a 
regard  to  the  general  commerce  of  the  country." 

National  grants  in  these  cases  seem  to  admit  no 
possible  rule  of  discrimination,  but  as  the  objects  may 
be  of  national  or  local  character.  The  difticulty  lies 
here,  as  in  all  cases  where  the  degree  and  not  the  na- 
ture of  the  case  is  to  govern  the  decision.     In  the  ex- 
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tremes,  the  jadgment  is  easily  formed ;  as  between  re- 
moving obstructions  in  the  Mississippi,  the  highway  of 
commerce  for  half  the  nation,  and  a  Ulie  operation  giv- 
ing but  Uttle  extension  to  the  navigable  use  of  a  rivei", 
itself  of  confined  use.  In  the  intermediate  cases,  le- 
gislative discretion,  and,  consequently,  legislative  errors 
and  partiality,  are  unavoidable.  Some  control  is  at- 
tainable in  doubtful  cases  from  preliminary  investi- 
gations and  reports  by  disinterested  and  responsible 
agents. 

In  defraying  the  expense  of  internal  improvements, 
strict  justice  would  require  that  a  part  only,  and  not 
the  whole,  should  be  borne  by  the  nation.  Take,  for 
examples,  the  harbours  of  New-York  and  New-Orleans. 
However  important,  in  a  commercial  view,  they  may  be 
to  the  other  portions  of  the  Union,  the  states  to  which 
they  belong  must  derive  a  lyccuUar  as  well  as  a  com- 
mon advantage  from  improvements  made  in  them,  and 
could  afford,  therefore,  to  combine  with  grants  from  the 
common  treasury,  proportional  contributions  from  their 
own.  On  this  principle  it  is  that  the  practice  has  pre- 
vailed in  the  states  (as  it  has  done  with  Congress)  of 
dividing  the  expense  of  certain  improvements  between 
the  funds  of  the  state  and  the  contributions  of  those 
locally  interested  in  them. 

Extravagant  and  disproportionate  expenditures  on 
harbours,  lighthouses,  and  other  arrangements  on  the 
seaboard,  ought  certainly  to  be  controlled  as  much  as 
possible.  But  it  seems  not  to  be  sufficiently  recollected, 
that,  in  relation  to  our  foreign  commerce,  the  burden 
and  benefit  of  accommodating  and  protecting  it  neces- 
sarily go  together,  and  must  do  so  as  long  and  as  far  as 
the  public  revenue  continues  to  be  drawn  through  the 
custom-house.     Whatever  gives  facility  and  security 
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to  navigation,  cheapens  imports  ;  and  all  who  consume 
them,  wherever  residing,  are  ahke  interested  in  what 
has  that  effect.  If  they  consume,  they  ought,  as  they 
now  do,  to  pay.  If  they  do  not  consume,  they  do  not 
pay.  The  consumer  in  the  most  inland  state  derives 
the  same  advantage  from  the  necessary  and  prudent 
expenditures  for  the  security  of  our  foreign  navigation 
as  the  consumer  in  a  maritime  state.  Other  local  ex- 
penditures have  not,  of  themselves,  a  correspondent  op- 
eration. 

"  3.  The  expediency  of  refusing  all  appropriations 
for  internal  improvements  (other  than  those  of  the 
character  last  referred  to,  if  they  can  be  so  called)  un- 
til the  national  debt  is  paid,  as  well  on  account  of  the 
sufficiency  of  that  motive,  as  to  give  time  for  the  adop- 
tion of  some  constitutional  or  other  arrangement  by 
wliich  the  whole  subject  may  be  placed  on  better 
grounds;  an  arrangement  which  will  never  be  seri- 
ously attempted  as  long  as  scattering  appropriations  are 
made,  and  the  scramble  for  them  thereby  encouraged." 

The  expediency  of  refusing  appropriations,  with  a 
view  to  the  previous  discharge  of  the  public  debt,  in- 
volves considerations  which  can  be  best  weighed  and 
compared  at  the  focus  of  lights  on  the  subject.  A  dis- 
tant view  like  mine  can  only  suggest  the  remark,  too 
vague  to  be  of  value,  that  a  national  delay  ought  not 
to  be  incurred  for  objects  not  both  important  and  ur- 
gent ;  nor  such  objects  to  be  neglected  in  order  to  avoid 
an  immaterial  delay.  This  is,  indeed,  but  the  amount 
of  the  exception  glanced  at  in  your  parenthesis. 

The  mortifying  scenes  connected  with  a  surplus  rev- 
enue are  the  natural  offspring  of  a  surplus,  and  cannot, 
perhaps,  be  entirely  prevented  by  any  plan  of  appropri- 
ation which  allows  a  scope   to  legislative  discretion. 


CORRESPONDENCE.  159 

Tlie  evil  will  have  a  powerful  control  in  the  pervading 
dislike  to  taxes  even  the  most  indirect.  The  taxes 
lately  repealed  are  an  index  of  it.  Were  the  whole 
revenue  expended  on  internal  improvements  drawn 
from  direct  taxation,  there  would  be  danger  of  too 
much  parsimony  rather  than  too  much  profusion  at  the 
treasury. 

"  4.  The  strong  objections  which  exist  against  sub- 
scriptions to  the  stock  of  private  companies  by  the 
United  States." 

The  objections  are  doubtless,  in  many  respects, 
strong.  Yet  cases  might  present  themselves  which 
might  not  be  favoured  by  the  state,  while  the  concur- 
rent agency  of  an  undertaking  company  would  be  de- 
sirable iu  a  national  view.  There  was  a  time,  it  is  said, 
when  the  State  of  Delaware,  influenced  by  the  profits 
of  a  portage  between  the  Delaware  and  Chesapeake, 
was  unfriendly  to  the  canal,  now  forming  so  important 
a  link  of  internal  communication  between  the  North 
and  the  South.  Undertakings  by  private  companies 
carry  with  them  a  presumptive  evidence  of  utility,  and 
the  private  stakes  in  them  some  security  for  economy 
in  the  execution,  the  want  of  which  is  the  bane  of  pub- 
lic undertakings.  Still  the  importunities  of  private 
companies  cannot  be  listened  to  with  more  caution 
than  prudence  requires. 

I  have,  as  you  know,  never  considered  the  powers 
claimed  for  Congress  over  roads  and  canals  as  within 
the  grants  of  the  Constitution.  But  such  improvements 
being  justly  ranked  among  the  greatest  advantages  and 
best  evidences  of  good  government ;  and  having,  more- 
over, with  us  the  peculiar  recommendation  of  binding 
the  several  parts  of  the  Union  more  firmly  together,  I 
have  always  thought  the  power  ought  to  be  possessed 
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by  the  common  government ;  which  commands  the 
least  unpopular  and  most  productive  sources  of  reve- 
nue, and  can  alone  select  improvements  with  an  eye 
to  the  public  good.  The  states  are  restricted  in  their 
pecuniary  resources ;  and  roads  and  canals  most  im- 
portant in  a  national  view  might  not  be  important  to 
the  state  or  states  possessing  the  domain  and  the  soil, 
or  might  even  be  deemed  disadvantageous  ;  and,  on  the 
most  favourable  supposition,  might  require  a  concert 
of  means  and  regulations  among  several  states  not  ea- 
sily effected,  nor  unlikely  to  be  altogether  omitted. 

These  considerations  have  pleaded  with  me  in  favour 
of  the  policy  of  vesting  in  Congress  an  authority  over 
internal  improvements.  I  am  sensible,  at  the  same 
time,  of  the  magnitude  of  the  trust,  as  well  as  of  the 
difficulty  of  executing  it  properly,  and  the  greater  diffi- 
culty of  executing  it  satisfactorily. 

On  the  supposition  of  a  due  establishment  of  the 
power  in  Congress,  one  of  the  modes  of  using  it  might 
be  to  apportion  a  reasonable  share  of  the  disposable 
revenue  of  the  United  States  among  the  states,  to  be 
applied  by  them  to  cases  of  state  concern  ;  with  a  re- 
served discretion  in  Congress  to  effectuate  improve- 
ments of  general  concern,  which  the  states  might  not 
be  able  or  not  disposed  to  provide  for. 

If  Congress  do  not  mean  to  throw  away  the  rich 
fund  inherent  in  the  public  lands,  would  not  the  sales 
of  them,  after  their  liberation  from  the  original  pledge, 
be  aptly  appropriated  to  objects  of  internal  improve- 
ment l  And  why  not,  also,  with  a  supply  of  competent 
authority,  to  the  removal  to  better  situations  of  the  free 
black  as  well  as  red  population,  objects  confessedly  of 
national  importance  and  desirable  to  all  parties  ?  But 
I  am  travelling  out  of  the  subject  before  me. 
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The  date  of  your  letter  reminds  me  of  the  delay  of 
the  answer.  The  delay  has  been  occasioned  by  inter- 
ruptions of  my  health ;  and  the  answer,  such  as  it  is, 
is  offered  in  the  same  confidence  in  whicli  it  was  asked. 


TO    EDWARD    EVERETT. 

Monlpclier,  .\ugust,  1830. 

Dear  Sir, 

I  have  duly  received  your  letter,  hi  which  you  refer 
to  the  "  nullifying  doctrine,"  advocated,  as  a  constitu- 
tional right,  by  some  of  our  distinguished  fellow-citi- 
zens ;  and  to  the  proceedings  of  the  Virginia  Legislature 
in  1798  and  1799,  as  appealed  to  in  behalf  of  that  doc- 
trine ;  and  you  express  a  wish  for  my  ideas  on  those 
subjects. 

I  am  aware  of  the  delicacy  of  the  task  in  some  re- 
spects, and  the  difticulty  in  every  respect  of  doing  full 
justice  to  it.  But  having,  in  more  than  one  instance, 
complied  with  a  like  request  from  other  friendly  quar- 
ters, I  do  not  decline  a  sketch  of  the  views  which  I 
have  been  led  to  take  of  the  doctrine  in  question,  as 
well  as  some  others  connected  with  them,  and  of  the 
grounds  from  which  it  appears  that  the  proceedings  of 
Virginia  have  been  misconceived  by  those  who  have  ap- 
pealed to  them.  In  order  to  understand  the  true  char- 
acter of  the  Constitution  of  the  United  States,  the  error, 
not  uncommon,  must  be  avoided  of  viewing  it  through 
the  medium  either  of  a  consolidated  government  or 
of  a  confederated  government,  while  it  is  neither  the 
one  nor  the  other,  but  a  mixture  of  both.  And  having 
in  no  model  the  similitudes  and  analogies  applicable  to 
other  systems  of  government,  it  must,  more  than  any 
X 
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Other,  be  its  own  interpreter,  according  to  its  text  and 
the  facts  of  the  case. 

From  these  it  will  be  seen,  that  the  characteristic 
pecuharities  of  the  Constitution  are,  1.  The  mode  of 
its  formation  ;  2.  The  division  of  the  supreme  pow- 
ers of  government  between  the  states  in  their  united 
capacity  and  the  states  in  their  individual  capacities. 

1.  It  was  formed,  not  by  the  governments  of  the 
component  states,  as  the  federal  government  for  which 
it  was  substituted  was  formed ;  nor  was  it  formed  by 
a  majority  of  the  people  of  the  United  States,  as  a  sin- 
gle community,  in  the  manner  of  a  consolidated  gov- 
ernment. 

It  was  formed  by  the  states,  that  is,  by  the  people  in 
each  of  the  states,  acting  in  their  highest  sovereign  ca- 
pacity ;  and  formed,  consequently,  by  the  same  autlior- 
ity  which  formed  the  state  constitutions. 

Being  thus  derived  from  the  same  source  as  the  con- 
stitutions of  the  states,  it  has  within  each  state  the 
same  authority  as  the  constitution  of  the  state ;  and  is 
as  much  a  constitution,  in  the  strict  sense  of  the  term, 
within  its  prescribed  sphere,  as  the  constitutions  of  the 
states  are  within  their  respective  spheres ;  but  with 
this  obvious  and  essential  difference,  that,  being  a  com- 
pact among  the  states  in  their  highest  sovereign  capa- 
city, and  constituting  the  people  thereof  one  people 
for  certain  purposes,  it  cannot  be  altered  or  annulled 
at  the  will  of  the  states  individually,  as  the  constitution 
of  a  state  may  be  at  its  individual  will. 

2.  And  that  it  divides  the  supreme  powers  of  govern- 
ment between  the  government  of  the  United  States  and 
the  governments  of  the  individual  states,  is  stamped  on 
the  face  of  the  instrument ;  the  powers  of  war  and  of 
taxation,  of  commerce  and  of  treaties,  and  other  enn- 
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nierated  powers  vested  in  the  government  of  tlie  United 
States,  being  of  as  high  and  sovereign  a  character  as 
any  of  the  powers  reserved  to  the  state  governments. 

Nor  is  the  government  of  the  United  States,  created 
by  the  Coustitntion,  less  a  government,  in  the  strict  sense 
of  the  term,  within  the  scope  of  its  powers,  than  the 
governments  created  by  the  coustitntions  of  the  states 
are  within  their  several  splieres.  It  is,  like  them,  organ- 
ized into  legislative,  executive,  and  judiciary  depart- 
ments. It  operates,  like  them,  directly  on  persons  and 
things.  And,  like  them,  it  has  at  command  a  physical 
force  for  executing  the  powers  committed  to  it.  The 
concurrent  operation,  in  certain  cases,  is  one  of  the  fea- 
tures marking  the  peculiarity  of  the  system. 

Between  these  different  constitutional  governments, 
the  one  operating  in  all  the  states,  the  others  operating 
separately  in  each,  with  the  aggregate  powers  of  gov- 
ernnieut  divided  between  them,  it  could  not  escape  at- 
tention that  controversies  would  arise  concerning  the 
boundaries  of  jurisdiction,  and  that  some  provision 
ought  to  be  made  for  such  occurrences.  A  pohtical  sys- 
tem, that  does  not  provide  for  a  peaceable  and  authorita- 
tive termination  of  occurring  controversies,  would  not 
be  more  than  the  shadow  of  a  government ;  the  ob- 
ject and  end  of  a  real  government  being  the  substitu- 
tion of  law  and  order  for  uncertainty,  conflision,  and 
violence. 

That  to  have  left  a  final  decision  in  such  cases  to 
each  of  the  states,  then  thirteen  and  already  twenty- 
four,  could  not  fail  to  make  the  Constitution  and  laws 
of  the  United  States  different  in  different  states,  was 
obvious  ;  and  not  less  obvious  than  this,  diversity  of  in- 
dependent decisions  must  altogether  distract  the  gov- 
ernment of  the  Union,  and  speedily  put  an  end  to  the 
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Union  itself.  A  uniform  autliority  of  the  laws  is  in 
itself  a  vital  principle.  Some  of  the  most  important 
laws  could  not  be  partially  executed.  They  must  be 
executed  in  all  the  states,  or  they  could  be  duly  exe- 
cuted in  none.  An  impost  or  an  excise,  for  example, 
if  not  in  force  in  some  states,  would  be  defeated  in  oth- 
ers. It  is  well  known  that  this  was  among  the  lessons 
of  experience  which  had  a  primary  influence  in  bring- 
ing about  the  existing  Constitution.  A  loss  of  its  gen- 
eral authority  would  moreover  revive  the  exasperating 
questions  between  the  states  holding  ports  for  foreign 
commerce  and  the  adjoining  states  without  them,  to 
which  are  now  added  all  the  inland  states  necessarily 
carrying  on  their  foreign  commerce  through  other 
states. 

To  have  made  the  decisions  under  the  authority  of 
the  individual  states  co-ordinate  in  all  cases  with  de- 
cisions under  the  authority  of  the  United  States,  would 
unavoidably  produce  collisions  incompatible  with  the 
peace  of  society,  and  with  that  regular  and  efficient  ad- 
ministration which  is  the  essence  of  free  governments. 
Scenes  could  not  be  avoided  in  which  a  ministerial 
officer  of  the  United  States,  and  the  correspondent  offi- 
cer of  an  individual  state,  would  have  rencounters  in 
executing  confUcting  decrees,  the  result  of  which  would 
depend  on  the  comparative  force  of  the  local  posses 
attending  them,  and  that  a  casualty  depending  on  the 
political  opinions  and  party  feelings  in  different  states. 

To  have  referred  every  clashing  decision  under  the 
two  authorities  for  a  final  decision  to  the  states  as 
parties  to  the  Constitution,  would  be  attended  with  de- 
lays, with  inconveniences,  and  with  expenses  amount- 
ing to  a  prohibition  of  the  expedient,  not  to  mention 
its  tendency  to  impair  the  salutary  veneration  for  a  sys- 
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tem  requiring  such  frequent  interpositions,  nor  the  del- 
icate questions  which  might  present  themselves  as  to 
the  form  of  stating  the  appeal,  and  as  to  the  quorum  for 
deciding  it. 

To  have  trusted  to  negotiation  for  adjusting  disputes 
between  the  government  of  the  United  States  and  the 
state  governments,  as  between  independent  and  sepai-- 
ate  sovereignties,  would  have  lost  sight  altogether  of  a 
constitution  and  government  for  the  Union,  and  open- 
ed a  direct  road,  from  a  failure  of  that  resort,  to  the  ul- 
tima ratio  between  nations  wholly  independent  of,  and 
alien  to,  each  other.  If  the  idea  had  its  origin  in  the 
process  of  adjustment  between  separate  branches  of  the 
same  government,  the  analogy  entirely  fails.  In  the 
case  of  disputes  between  independent  parts  of  the  same 
government,  neither  party  being  able  to  consummate  its 
will,  nor  the  government  to  proceed  without  a  concur- 
rence of  the  parts,  necessity  brings  about  an  accommo- 
dation. In  disputes  between  a  state  government  and 
the  government  of  the  United  States,  the  case  is  prac- 
tically as  well  as  theoretically  different;  each  party 
possessing  all  the  departments  of  an  organized  govern- 
ment, legislative,  executive,  and  judiciarj',  and  having 
each  a  physical  force  to  support  its  pretensions.  Al- 
though the  issue  of  negotiation  might  sometimes  avoid 
this  extremity,  how  often  would  it  happen  among  so 
many  states  that  an  unaccommodating  spirit  in  some 
would  render  that  resource  unavailing  1  A  contrary 
supposition  would  not  accord  with  a  knowledge  of  hu- 
man nature  or  the  evidence  of  onr  own  political  liis- 
tory. 

The  Constitution,  not  relying  on  any  of  the  prece- 
ding modifications  for  its  safe  and  successful  operation, 
has  expressly  declared,  on  the  one  hand,  1.  "  That  the 
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Constitution,  and  the  laws  made  in  pursuance  thereof, 
and  all  treaties  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land  ;  2.  That 
the  judges  of  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  and  laws  of  any  state  to  the 
contrary  notwithstanding  ;  3.  That  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in  law 
and  equity  arising  under  the  Constitution,  the  laws  of 
the  United  States,  and  treaties  made  under  their  au- 
thority," &c. 

On  the  other  hand,  as  security  of  the  rights  and 
powers  of  the  states,  in  their  individual  capacities, 
against  an  undue  preponderance  of  the  powers  granted 
to  the  government  over  them  in  their  united  capacity, 
the  Constitution  has  rehed  on,  1.  The  responsibility 
of  the  senators  and  representatives  in  the  Legislature 
of  the  United  States  to  the  legislatures  and  people  of 
the  states;  2.  The  responsibility  of  the  president  to 
the  people  of  the  United  States ;  and,  3.  The  liabiUty 
of  the  executive  and  judicial  functionaries  of  the  Uni- 
ted States  to  impeachment  by  the  representatives  of 
the  people  of  the  states  in  one  branch  of  the  Legisla- 
ture of  the  United  States,  and  trial  by  the  representa- 
tives of  the  states  in  the  other  branch ;  the  state  func- 
tionaries, legislative,  executive,  and  judiciary,  being,  at 
the  same  time,  in  their  appointment  and  responsibility, 
altogether  independent  of  the  agency  or  authority  of 
the  United  States. 

How  far  this  structure  of  the  government  of  the  Uni- 
ted States  is  adequate  and  safe  for  its  objects,  time 
alone  can  absolutely  determine.  Experience  seems  to 
have  shown,  that  whatever  may  grow  out  of  future 
stages  of  our  national  career,  there  is  as  yet  a  sufficient 
control  in  the  popular  will  over  the  executive  and  le- 
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gislative  departments  of  the  government.  When  the 
alien  and  sedition  laws  were  passed  in  contravention 
to  the  opinions  and  feelings  of  the  community,  the  first 
elections  that  ensued  put  an  end  to  them.  And  what- 
ever may  have  been  the  character  of  other  acts  in  the 
judgment  of  many  of  us,  it  is  but  true  that  they  have 
generally  accorded  with  the  views  of  a  majority  of  the 
states  and  of  the  people.  At  the  present  day  it  seems 
well  understood,  that  the  laws  which  have  created 
most  dissatisfaction  have  had  a  Uke  sanction  without 
doors ;  and  that,  whether  continued,  varied,  or  repeal- 
ed, a  like  proof  will  be  given  of  the  sympathy  and  re- 
sponsibility of  the  representative  body  to  the  constitu- 
ent body.  Indeed,  the  great  complaint  now  is  against 
the  results  of  this  sympathy  and  responsibility  in  the 
legislative  policy  of  the  nation. 

With  respect  to  the  judicial  power  of  the  United 
States,  and  the  authority  of  the  Supreme  Court  in  rela- 
tion to  the  boundary  of  jurisdiction  between  the  federal 
and  the  state  governments,  I  may  be  permitted  to  re- 
fer to  the  thirty-ninth  number  of  the  "  Federalist"*  for 
the  light  in  which  the  subject  was  regarded  by  its  wri- 
ter at  the  period  when  the  Constitution  was  depend- 
ing, and  it  is  believed  that  the  same  was  the  prevailing 
view  then  taken  of  it ;  that  the  same  view  has  contin- 
ued to  prevail ;  and  that  it  does  so  at  this  time,  notwith- 
standing the  eminent  exceptions  to  it. 


»  No.  39.  It  is  true  that,  in  controversies  relating  to  the  boundary  between  the 
two  jurisdictions,  the  tribunal  which  is  ultimately  to  decide  is  to  be  estabhshed 
under  the  general  government.  But  this  does  not  change  the  principle  of  the  case. 
The  decision  is  to  be  impartially  made,  according  to  the  rules  of  the  Constitution  ; 
and  all  the  usual  and  most  effectual  precautions  are  taken  to  secure  this  impartiality. 
Some  such  tribunal  is  clearly  essential  to  prevent  an  appeal  to  the  sword  and  a 
dissolution  of  the  compact ;  and  that  it  ought  to  be  established  under  the  general, 
rather  than  under  the  local  governments,  or,  to  speak  more  properly,  that  it  could 
be  safely  established  under  the  first  alone,  is  a  position  not  likely  to  be  combated. 
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But  it  is  perfectly  consistent  with  tlie  concession  of 
this  power  to  the  Supreme  Court,  in  cases  falUng 
within  the  course  of  its  functions,  to  maintain  that  the 
power  has  not  always  been  rightly  exercised.  To  say 
nothing  of  the  period,  happily  a  short  one,  when  judges 
in  their  seats  did  not  abstain  from  intemperate  and 
party  harangues,  equally  at  variance  with  their  duty 
and  their  dignity,  there  have  been  occasional  decis- 
ions from  the  bench  which  have  incurred  serious  and 
extensive  disapprobation.  Still  it  would  seem  that, 
with  but  few  exceptions,  the  course  of  the  judiciary  has 
been  hitherto  sustained  by  the  predominant  sense  of 
the  nation. 

Those  who  have  denied  or  doubted  the  supremacy 
of  the  judicial  power  of  the  United  States,  and  de- 
nounce at  the  same  time  a  nullifying  power  in  the  state, 
seem  not  to  have  sufficiently  adverted  to  the  utter  in- 
sufficiency of  a  supremacy  in  a  law  of  the  land,  with- 
out a  supremacy  in  the  exposition  and  execution  of  the 
law ;  nor  to  the  destruction  of  all  equipoise  between 
the  federal  government  aud  the  state  governments,  if, 
while  the  functionaries  of  the  federal  government  are 
directly  or  indirectly  elected  by  and  responsible  to  the 
states,  and  the  functionaries  of  the  states  are  in  their 
appointments  and  responsibility  wholly  independent  of 
the  United  States,  no  constitutional  control  of  any  sort 
belonged  to  the  United  States  over  the  states.  Under 
such  an  organization,  it  is  evident  that  it  would  be  in 
the  power  of  the  states  individually  to  pass  unauthor- 
ized laws,  and  to  carry  them  into  complete  effect,  any- 
thing in  the  Constitution  and  laws  of  the  United  States 
to  the  contrary  notwithstanding.  This  would  be  a 
nullifying  power  in  its  plenary  character ;  and  whether 
it  had  its  final  effect  through  the  legislative,  executive. 
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or  judiciary  orgau  of  the  state,  would  be  equally  fatal 
to  the  constituted  relation  between  the  two  govern- 
ments. 

Should  the  provisions  of  the  Constitution,  as  here  re- 
viewed, be  found  not  to  secure  the  government  and 
rights  of  the  states  against  usurpations  and  abuses  on 
the  part  of  the  United  States,  the  final  resort  within 
the  purview  of  the  Constitution  lies  in  an  amendment 
of  the  Constitution,  according  to  a  process  applicable 
by  the  states. 

And  in  the  event  of  a  failure  of  every  constitutional 
resort,  and  an  accumulation  of  usurpations  and  abuses 
rendering  passive  obedience  and  non-resistance  a  great- 
er evil  than  resistance  and  revolution,  there  can  remain 
but  one  resort,  the  last  of  all,  an  appeal  from  the  can- 
celled obligations  of  the  constitutional  compact  to  ori- 
ginal rights  and  the  law  of  self-preservation.  This  is 
the  ultima  ratio  under  all  governments,  whether  con 
soUdated,  confederated,  or  a  compound  of  both  ;  and  it 
cannot  be  doubted  that  a  single  member  of  the  Union, 
in  the  extremity  supposed,  but  in  that  only,  would  have 
a  right,  as  an  extra  and  ultra  constitutional  right,  to 
make  the  appeal. 

This  brings  us  to  the  expedient  lately  advanced, 
which  claims  for  a  single  state  a  right  to  appeal  against 
an  exercise  of  power  by  the  government  of  the  United 
States  decided  by  the  state  to  be  unconstitutional,  to 
the  parties  of  the  constitutional  compact ;  the  decision 
of  the  state  to  have  the  effect  of  nullifying  the  act  of 
the  government  of  the  United  States,  unless  the  decis- 
ion of  the  state  be  reversed  by  three  fourths  of  the 
parties. 

The  distinguished  names  and  high  authorities  which 
appear  to  have  asserted  and  given  a  practical  scope  to 
Y  8 
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the  doctrine,  entitle  it  to  a  respect  which  it  might  be 
difficuk  otherwise  to  feel  for  it. 

If  the  doctrine  were  to  be  understood  as  requiring 
the  thi-ee  fourths  of  the  states  to  sustain,  instead  of  that 
proportion  to  reverse,  the  decision  of  the  appealing 
state,  the  decision  to  be  without  effect  during  the  ap- 
peal, it  would  be  sufficient  to  remark,  thfit  this  extra 
constitutional  course  might  well  give  way  to  that 
marked  out  by  the  Constitution,  which  authorizes  two 
thirds  of  the  states  to  institute,  and  three  fourths  to  ef- 
fectuate, an  amendment  of  the  Constitution,  establish- 
ing a  permanent  ride  of  the  highest  authority,  in  place 
of  an  irregular  precedent  of  construction  only. 

But  it  is  understood  that  the  nulhfying  doctrine  im- 
ports that  the  decision  of  the  state  is  to  be  presumed 
valid,  and  that  it  overrules  the  law  of  the  United 
States  unless  overruled  by  three  fourths  of  the  states. 

Can  more  be  necessary  to  demonstrate  the  inadmis- 
sibility of  such  a  doctrine,  than  that  it  puts  it  in  the 
power  of  the  smallest  fraction  over  one  fourth  of  the 
United  States,  that  is,  of  seven  states  out  of  twenty-four, 
to  give  the  law  and  even  the  Constitution  to  seventeen 
states,  each  of  the  seventeen  having,  as  parties  to  the 
Constitution,  an  equal  right  with  each  of  the  seven  to 
expound  it  and  to  insist  on  the  exposition  1  That  the 
seven  might,  in  particular  instances,  be  right,  and  the 
seventeen  wrong,  is  more  than  possible.  But  to  estab- 
lish a  position  and  permanent  rule  giving  such  a  power  to 
such  a  minority  over  such  a  majority,  would  overturn 
the  first  principle  of  free  government,  and  in  practice 
necessarily  overturn  the  government  itself 

It  is  to  be  recollected  that  the  Constitution  ^^  as  pro- 
posed to  the  people  of  the  states  as  a  ivhole,  and  unan- 
imously adopted  by  the  states  as  a  wlwle,  it  being  a 
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part  of  the  Constitutiou  that  not  less  than  three  fourths 
of  the  states  should  be  competent  to  make  any  altera- 
tion in  what  had  been  unanimously  agreed  to.  So 
great  is  the  caution  on  this  point,  that  in  two  cases 
when  peculiar  interests  were  at  stake,  a  proportion  even 
of  three  fourths  is  distrusted,  and  unanimity  required 
to  make  an  alteration. 

When  the  Constitution  was  adopted  as  a  whole,  it 
is  certain  that  there  were  many  parts  which,  if  sep- 
arately proposed,  would  have  been  promptly  rejected. 
It  is  far  from  impossible  that  every  part  of  the  Consti- 
tution might  be  rejected  by  a  majority,  and  yet,  taken 
together  as  a  whole,  be  unanimously  accepted.  Free 
constitutions  will  rarely,  if  ever,  be  formed  without  re- 
ciprocal concessions ;  without  articles  conditioned  on 
and  balancing  each  other.  Is  there  a  constitution  of  a 
single  state  out  of  the  twenty-four  that  would  bear  the 
experiment  of  having  its  component  parts  submitted  to 
the  people  and  separately  decided  on  ? 

What  the  fate  of  the  Constitution  of  the  United 
States  would  be,  if  a  small  proportion  of  states  could 
expunge  parts  of  it  particularly  valued  by  a  large  ma- 
jority, can  have  but  one  answer. 

The  difficulty  is  not  removed  by  limiting  the  doc- 
trine to  cases  of  construction.  How  many  cases  of 
that  sort,  involving  cardinal  provisions  of  the  Constitu- 
tion, have  occurred  ?  How  many  now  exist  1  How 
many  may  hereafter  spring  up  I  How  many  might  be 
ingeniously  created,  if  entitled  to  the  privilege  of  a  de- 
cision in  the  mode  proposed  I 

Is  it  certain  that  the  principle  of  that  mode  would 
not  reach  farther  than  is  contemplated  !  If  a  single 
state  can  of  right  require  three  fourths  of  its  co-states 
to  overrule  its  exposition  of  the  Constitution,  because 
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that  proportiou  is  autliorized  to  ameud  it,  would  the 
plea  be  less  plausible  that,  as  the  Constitution  was 
unanimously  established,  it  ought  to  be  unanimously 
expounded  ? 

The  reply  to  all  such- suggestions  seems  to  be  una- 
voidable and  irresistible :  that  the  Constitution  is  a 
compact ;  that  its  text  is  to  be  expounded  according  to 
the  provisions  for  expounding  it,  making  a  part  of  the 
compact ;  and  that  none  of  the  parties  can  rightfully 
renounce  the  expounding  provision  more  than  any 
other  part.  When  such  a  right  accrues,  as  may  accrue, 
it  must  grow  out  of  abuses  of  the 'compact  releasing  the 
sufferers  from  tlieir  fealty  to  it. 

In  favour  of  the  nullifying  claim  for  the  states  indi- 
vidually, it  appears,  as  you  observe,  that  the  proceed- 
ings of  the  Legislature  of  Virginia  in  1798  and  1799 
against  the  alien  and  sedition  acts,  are  much  dwelt 
upon. 

It  may  often  happen,  as  experience  proves,  that  er- 
roneous constructions,  not  anticipated,  may  not  be  suf- 
ficiently guarded  against  in  the  language  used ;  and  it 
is  due  to  the  distinguished  individuals  who  have  mis- 
conceived the  intention  of  those  proceedings  to  sup- 
pose that  the  meaning  of  the  Legislature,  though  well 
comprehended  at  the  time,  may  not  now  be  obvious  to 
those  unacquainted  with  the  contemporary  indications 
and  impressions. 

But  it  is  believed  that  by  keeping  in  view  the  dis- 
tinction between  the  governments  of  the  states,  and  the 
states  in  the  sense  in  which  they  were  parties  to  the 
Constitution  ;  between  the  rights  of  the  parties,  in  their 
concurrent  and  in  their  individual  capacities ;  between 
the  several  modes  and  objects  of  interposition  against 
the  abuses  of  power,  and  especially  between  interpo- 
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sitions  withiu  the  purview  of  the  Coustitutiou,  and  in- 
terpositions appealing  from  the  Constitution  to  the 
rights  of  nature,  paramount  to  all  constitutions ;  with 
these  distinctions  in  view,  and  with  an  attention,  al- 
ways of  explanatory  use,  to  the  views  and  arguments 
which  were  combated,  the  resolutions  of  Virginia,  as 
vindicated  in  the  report  on  them,  will  be  found  entitled 
to  an  exposition,  showing  a  consistency  in  their  parts 
and  an  inconsistency  of  the  whole  with  the  doctrine 
under  consideration. 

That  the  Legislature  could  not  have  intended  to  sanc- 
tion such  a  doctrine,  is  to  be  inferred  from  the  debates 
in  the  House  of  Delegates,  and  from  the  address  of  the 
two  houses  to  their  constituents  on  the  subject  of  the 
resolutions.  The  teuour  of  the  debates,  which  were 
ably  conducted,  and  are  understood  to  have  been  re- 
vised for  the  press  by  most,  if  not  all,  of  the  speakers, 
discloses  no  reference  whatever  to  a  constitutional  right 
in  an  individual  state  to  arrest  by  force  the  operation 
of  a  law  of  the  United  States.  Concert  among  the 
states  for  redress  against  the  alien  and  sedition  laws,  as 
acts  of  usurped  power,  was  a  leading  sentiment ;  and 
the  attainment  of  a  concert  the  immediate  object  of  the 
course  adopted  by  the  Legislature,  which  was  that  of 
inviting  the  other  states  "  to  concur  in  declaring  the 
acts  to  be  unconstitutional,  and  to  co-operate  by  the  ne- 
cessary and  proper  measures  in  maintaining  unimpair- 
ed the  authorities,  rights,  and  liberties  reserved  to  the 
states  respectively  and  to  the  people."*  That  by  the 
necessary  and  proper  measures  to  be  concurrently  and 
co-operatively  taken,  were  meant  measures  known  to 
the  Constitution,  particularly  the  ordinary  control  of 
the  people  and  legislatures  of  the  states  over  the  gov- 

♦  See  the  concluding  resolution  of  1798. 
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ernment  of  tlio  Uuitcd  States,  cauiiot  bo  doubted  ;  aud 
the  interpositiou  of  this  coutiol,  as  the  event  showed, 
was  equal  to  the  occasion. 

It  is  worthy  of  remark,  and  explanatory  of  the  inten- 
tions of  the  Legislature,  that  the  words  "  not  law,  but 
utterly  null,  void,  and  of  no  force  or  effect,"  which  had 
followed,  in  one  of  the  resolutions,  the  word  "im- 
constitutional,"  were  struck  out  by  common  consent. 
Though  the  words  were,  in  fact,  but  synonymous  with 
"  unconstitutional ;"  yet,  to  guard  against  a  misunder- 
standing of  this  phrase  as  more  than  declaratory  of 
opinion,  the  word  "unconstitutional"  alone  was  re- 
tained, as  not  liable  to  that  danger. 

The  published  address  of  the  Legislature  to  the  peo- 
ple their  constituents,  affords  another  conclusive  evi- 
dence of  its  views.  The  address  warns  them  against 
the  encroaching  spirit  of  the  general  government,  ar- 
giies  the  unconstitutionality  of  the  alien  and  sedition 
acts,  points  to  other  instances  in  which  the  constitu- 
tional limits  had  been  overleaped;  dwells  upon  the 
dangerous  mode  of  deriving  power  by  implications ; 
and,  in  general,  presses  the  necessity  of  watching  over 
the  consolidated  tendency  of  the  federal  policy.  But 
nothing  is  said  that  can  be  understood  to  look  to 
means  of  maintaining  the  rights  of  the  states  beyond 
the  regular  ones  within  the  forms  of  the  Constitution. 

If  any  farther  lights  on  the  subject  could  be  needed, 
a  very  strong  one  is  reflected  in  the  answers  to  the 
resolutions  by  the  states  Avhich  protested  against  them. 
The  main  objection  to  these,  beyond  a  i'cw  general 
complaints  of  the  inflammatory  tendency  of  the  resolu- 
tions, was  directed  against  the  assumed  authority  of  a 
state  legislature  to  declare  a  law  of  the  United  States 
unconstitutional,  which   they  pronounced  an  unwar- 
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rantable  iuterfereuce  with  the  exclusive  jurisdictlou  of 
the  Supreme  Court  of  the  United  States.  Had  the 
resohitious  been  regarded  as  avowing  aud  maintaining 
a  right  in  an  individual  state  to  arrest  by  force  the 
execution  of  a  law  of  the  United  States,  it  might  be 
presumed  that  it  would  have  been  a  conspicuous  object 
of  their  denunciation. 


TO    M.    VAN    BUREN. 

October  9,  1830. 

Dear  Sir, 

I  received  your  letter  of  July  30  in  due  time,  but 
have  taken  advantage  of  the  permitted  delay  in  answer- 
ing it.  Although  I  have  again  turned  in  my  thoughts 
the  subjects  of  your  preceding  letter,  on  which  "  any 
farther  remarks  from  me  would  be  acceptable,"  I  do  not 
find  that  I  can  add  anytliiug  material  to  what  is  said 
in  my  letter  of  July  5,  or  in  former  ones.  Particular 
cases  of  local  improvements  or  establishments,  having 
immediate  relation  to  external  commerce  and  naviga- 
tion, will  continue  to  produce  questions  of  difficulty, 
either  constitutional  or  as  to  utility  or  impartiahty, 
which  can  only  be  decided  according  to  their  respect- 
ive merits.  No  general  rule,  founded  on  precise  defi- 
nitions, is  perhaps  possible ;  certainly  none  that  relates 
to  such  cases  as  those  of  lighthouses,  which  must  de- 
pend on  the  evidence  before  the  competent  authority. 
In  procuring  that  evidence,  it  will,  of  course,  be  incum- 
bent on  that  authority  to  employ  means  and  precau- 
tions most  appropriate. 

With  regard  to  the  veto  of  1817,1  wish  it  to  be  under- 
stood that  I  have  no  particular  solicitude ;  nor  can  the 
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president  be  under  any  obligation  to  notice  the  subject, 
if  his  construction  of  the  language  of  the  document  be 
unchanged.  My  notice  of  it  to  you,  when  acknowledg- 
ing the  receipt  of  the  message  you  politely  enclosed  to 
me,  was  necessary  to  guard  my  consistency  against  an 
inference  from  my  silence. 

With  a  regret  that  I  cannot  make  you  a  more  im-" 
portant  communication,  I  renew  the  assurances  of,  &c. 


Montpelier,  November  8,  1830. 

I  received,  my  dear  sir,  by  the  last  mail,  yours  of  the 
4th  instant. 

I  cannot  but  think  that  you  have  not  fully  under- 
stood Mr.  Stevenson,  or  perhaps  that  he  has  not  fully 
explained  himself,  on  the  subject  of  the  judicial  power 
of  the  United  States.  Limited  as  this  may  be  in  crim- 
inal cases,  he  would  himself,  I  presume,  not  deny  it  in 
some  of  those  you  mention,  and  for  some  of  your  rea- 
sons in  favour  of  it.  The  most  delicate  part  of  the 
federal  Constitution,  and  that  on  which  candid  com- 
mentators are  least  unanimous,  is  the  relation  between 
the  federal  and  state  courts,  and  the  line  dividing  the 
cases  within  their  respective  jurisdictions.  It  was  not 
my  purpose  to  discuss  and  discriminate  these  cases, 
but  to  show  the  necessity  of  a  power  to  decide  on  con- 
flicting claims,  and  that  this  must  belong  to  a  forum 
under  the  general  authority,  it  being  presumed  that  this 
would  refuse  a  cognizance  of  cases  not  within  its 
sphere ;  and  that  a  usurpation  of  it,  like  other  usurpa- 
tions by  that  or  by  other  departments  of  the  govern- 
ment, would  be  open  for  whatever  remedies,  regular  or 
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extreme,  the  occasions  might  call  for.  I  was  not  una- 
ware of  the  gensitiveuess  of  very  many,  and  the  errors 
of  not  a  few  in  this  quarter,  on  this  particular  subject, 
hut  supposed  that  my  view  of  it  was  guarded  against 
necessary  ofifence  to  either  class.  It  would  seem,  from 
several  notices  of  it  in  newspapers,  that  it  has  not  been 
so  fortunate.  The  writers,  as  yet,  are  more  disposed 
to  charge  it  with  a  departure  from  the  report  of  1799 
than  to  investigate  its  unconstitutionality,  anil  in  some 
instances  withotit  a  correct  exposition  of  either  the  re- 
port or  the  letter. 


TO    ANDREW    STEVEXSON. 

Montpeher,  Nov.  37,  1830. 

My  dear  Sir, 

I  have  received  your  letter  of  the  20tli,  with  a  just 
sensibility  of  the  kind  feelings  it  expresses,  and,  I  hope 
you  will  not  doubt,  with  an  unfeigned  reciprocity  of 
them.  The  more  of  frankness  you  put  into  observa- 
tions on  the  subjects  which  entered  into  our  late  con- 
versations, the  more  acceptable  as  well  as  valuable  they 
will  be,  that  being  a  quality  without  which  no  inter- 
change of  thoughts  can  be  profitable  to  either  party, 
and  with  which  it  may  be  so  to  one  or  the  other,  and 
possibly  to  both. 

I  enclose  the  letter  which  particularly  complies  with 
the  object  of  yours.  The  view  it  takes  of  the  origin 
and  innocence  of  the  phrase  "  common  defence  and 
general  welfare"  is  what  was  taken  in  the  Federalist 
and  in  the  report  of  1799  ;  and,  I  believe,  wherever  else 
I  may  have  had  occasion  to  speak  of  the  clause  con- 
taining the  terms. 
Z 
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I  have  omitted  a  vindication  of  the  true  punctuation 
of  the  clause  *  because  I  now  take  for  certain  that  the 
original  document,  signed  by  the  members  of  the  con- 
vention, is  in  the  department  of  state,  and  that  it  testi- 
fies for  itself  against  the  erroneous  editions  of  the  text 
in  that  particular.  Should  it  appear  that  the  document 
is  not  there,  or  that  the  error  had  slipped  into  it,  the 
materials  in  my  hands  to  which  you  refer  will  amount, 
I  think,  to  a  proof  outweighing  even  that  authority. 
It  would  seem  a  little  strange,  if  the  original  Constitu- 
tion be  in  the  department  of  state,  that  it  has  hitherto 
escaped  notice.  But  it  is  to  be  explained,  I  presume, 
by  the  fact  that  it  was  not  among  the  papers  relating 
to  the  Constitution  left  with  General  Washington,  and 
there  deposited  by  him  ;  but,  having  been  sent  from  the 
convention  to  the  old  Congress,  lay  among  the  mass  of 
papers  handed  over  on  the  expiration  of  the  latter  to 
that  department.  On  your  arrival  at  Washington,  you 
will  be  able  personally,  or  by  a  friend  having  more  lei- 
sure, to  satisfy  yourself  on  these  points. 

It  appears,  as  you  foretold,  that  my  letter  in  the 
Northern  Review  has  encountered  newspaper  criticism ; 
but  as  yet,  little,  if  at  all,  I  believe,  on  the  ground  looked 
for.  In  some  instances  both  the  letter  and  the  report 
of  1799  are  misunderstood,  and  in  none  that  I  have 
seen  has  the  distinction  been  properly  kept  in  view 
between  the  authority  of  a  higher  tribunal  to  decide  on 
the  extent  of  its  own  jurisdiction,  compared  with  that 
of  other  tribunals,  and  its  claim  of  jurisdiction  in  any 
particular  case  or  description  of  cases  as  within  that 
extent ;  it  being  presumed  that,  if  not  within  the  ex- 
tent of  its  jurisdiction,  it  will  be  pronounced  corum 
non  judice ;  and  it  being  understood  that,  if  not  so,  it 
will  be  a  case  of  usurpation,  and  to  be  treated  as  such. 

♦  This  is  also  inserted  with  the  Itttcr.— B,7. 
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TO    ANDREW    STEVENSON. 

Montpeher,  Nov.  27,  1S30. 


Dear  Sir, 

I  have  received  your  very  friendly  letter  of  the  20th 
instant,  referring  to  a  conversation  when  I  had  lately 
the  pleasure  of  a  visit  from  you,  in  which  you  men- 
tioned your  helief  that  the  terms  "  common  defence 
and  general  welfare,"  in  the  eighth  section  of  the  first 
article  of  the  Constitution  of  the  United  States,  were 
still  regarded  by  some  as  conveying  to  Congress  a  sub- 
stantive and  indefinite  power,  and  in  which  I  commu- 
nicated my  views  of  the  introduction  and  occasion  of 
the  terms,  as  precluding  that  comment  on  them ;  and 
you  express  a  wish  that  I  would  repeat  these  views  in 
the  answer  to  your  letter. 

However  disinclined  to  the  discussion  of  such  topics, 
at  a  time  when  it  is  so  difficult  to  separate,  in  the 
minds  of  many,  questions  purely  constitutional  from 
the  party  polemics  of  the  day,  I  yield  to  the  prece- 
dents which  you  think  I  have  imposed  on  myself,  and 
to  the  consideration  that,  without  relying  on  my  per- 
sonal recollections,  which  your  partiality  overvalues,  I 
shall  derive  my  construction  of  the  passage  in  question 
from  sources  of  information  and  evidence  known  or 
accessible  to  ail  who  feel  the  importance  of  the  subject, 
and  are  disposed  to  give  it  a  patient  examination. 

In  tracing  the  history  and  determining  the  import 
of  the  terms  "  common  defence  and  general  welfare,"  as 
found  in  the  text  of  the  Constitution,  the  following 
lights  are  furnished  by  the  printed  journal  of  the  con- 
vention which  formed  it. 

The  terms  appear  in  the  general  propositions  offered 
May  29,  as  a  basis  for  the  incipient  deliberations,  the 
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first  of  \\liicli  "Kesolved  that  the  articles  of  the  con- 
federation onght  to  be  so  corrected  and  enlarged  as  to 
accomplish  the  objects  proposed  by  their  institution, 
namely,  common  defence,  security  of  liberty,  and  gen- 
eral welfare."  On  the  day  following,  the  proposition 
was  exchanged  for.  Resolved,  "that  a  union  of  the 
states  merely  federal  \\  ill  not  accomplish  the  objects 
proposed  by  the  articles  of  the  confederation,  namely, 
common  defence,  security  of  liberty,  and  general  wel- 
fare." 

The  inference  from  the  use  here  made  of  the  terms, 
and  from  the  proceedings  on  the  subsequent  proposi- 
tions, is,  that  although  common  defence  and  general 
welfare  were  objects  of  the  confederation,  they  were 
hmited  objects,  which  ought  to  be  enlarged  by  an  en- 
largement of  the  particular  powers  to  which  they  were 
limited,  and  to  be  accomplished  by  a  change  in  the 
structure  of  the  Union  from  a  form  merely  federal  to 
one  partly  national ;  and  as  these  general  terms  are  pre- 
fixed in  the  like  relation  to  the  several  legislative  pow- 
ers in  the  new  charter  as  they  were  in  the  old,  they 
must  be  understood  to  be  under  like  limitations  in  the 
new  as  in  the  old. 

In  the  course  of  the  proceedings  between  the  30th 
of  May  and  the  6th  of  August,  the  terms  common  de- 
fence and  general  welfare,  as  well  as  other  equivalent 
terms,  must  have  been  dropped  :  for  they  do  not  appear 
in  the  draught  of  a  constitution  reported  on  that  day 
by  a  committee  appointed  to  prepare  one  in  detail,  the 
clause  in  which  those  terms  were  afterward  inserted  be- 
ing in  the  draught  simply,  "  The  Legislature  of  the  Uni- 
ted States  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises." 

The  manner  in  which  the  terms  btcauie  transplant- 
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ed  iVoin  tlie  old  into  the  ucw  system  of  government,  is 
explained  by  a  course  somewhat  adventitiously  given 
to  the  proceedings  of  the  convention. 

On  the  18th  of  August,  among  other  propositions 
referred  to  the  committee  which  had  reported  the 
draught,  was  one  '•  to  seaire  the  payment  of  the  public 
debt,"  and 

On  the  same  day  was  appointed  a  committee  of 
eleven  members  (one  from  each  state),  "to  consider 
the  necessity  and  expediency  of  the  debts  of  the  several 
stales  being  assumed  by  the  United  States." 

On  the  21st  of  August,  this  last  committee  reported 
a  clause  in  the  words  following :  "  The  Legislature  of 
the  United  States  shall  have  ^Jower  to  fulfil  the  engage- 
ments which  have  been  entered  into  by  Congress,  and 
to  discharge  as  well  the  debts  of  the  United  States  as 
the  debts  incurred  by  the  scmal  states  /luring  the  late 
ivar,  for  the  common  defena'  ami  i.'<  m  rui  inlfare  ;"  con- 
forming herein  to  the  eightli  of  ilic  aniclcs  of  confed- 
eration, the  language  of  which  is,  that  "  all  charges  of 
war,  and  all  other  expenses  that  shall  be  incurred  for 
the  common  defence  and  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  shall  be 
defrayed  out  of  the  common  treasury,"  &c. 

On  the  22d  of  August,  the  committee  of  five  report- 
ed, among  other  additions  to  the  clause  "  giving  potver 
to  lay  and  collect  taxes,  imposts,  and  excises,"  a  clause 
in  the  words  following,  "  for  payment  of  the  debts  and 
necessary  expenses,"  with  a  proviso  qualii'ying  the  du- 
ration of  revenue  laws. 

This  report  being  taken  up,  it  was  moved,  as  an 
amendment,  that  the  clause  should  read,  "  The  Legis- 
lature shall  fulfil  the  engagements  and  discharge  the 
debts  of  the  United  States." 
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It  was  tlien  moved  to  strike  out  '■  discluirge  ihe 
debts,"  and  insert,  "liquidate  tlie  claims;"  \^liicli  l)eing 
rejected,  the  amendment  was  agreed  to  as  proposed, 
viz.,  "  The  Legislature  shall  fulfil  the  engagements  and 
discharge  the  debts  of  the  United  States." 

On  the  23d  of  August  the  clause  was  made  to  read, 
"  The  Legislature  shall  fulfil  the  engagements  and  dis- 
charge the  debts  of  the  United  States,  and  shall  have 
the  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,"  the  two  powers  relating  to  taxes  and  debts 
being  merely  transposed. 

On  the  25th  of  August  the  clause  was  again  altered 
so  as  to  read,  "  All  debts  contracted  and  engagements 
entered  into  by  or  under  the  authority  of  Congress  [the 
revolutionary  Congress],  shall  be  as  valid  under  this 
Constitution  as  under  the  confederation." 

This  amendment  was  followed  by  a  proposition,  re- 
ferring to  the  po\vers  to  lay  and  collect  taxes,  &c.,  and 
to  discharge  the  debts  [old  debts],  to  add,  "  for  pay- 
ment of  said  debts,  and  for  defraying  the  expenses  that 
shall  he  incurred  for  the  common  defence  and  general 
welfare!'  The  proposition  was  disagreed  to,  one  state 
only  voting  for  it. 

September  4,  the  committee  of  claims  reported  the 
following  modification :  "  The  Legislature  shall  have 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cises, to  pay  the  debts  and  provide  for  the  common 
defence  and  general  welfare ;"  thus  retaining  the  terms 
of  the  articles  of  confederation,  and  covering,  by  the 
general  term  "  debts,"  those  of  the  old  Congress. 

A  special  provision  in  this  mode  could  not  have  been 
necessary  for  the  debts  of  the  new  Congress.  For  a 
power  to  provide  money,  and  a  power  to  perform  cer- 
tain acts,  of  which  money  is  the  ordinary  and  appro- 
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pviate  meaus,  must  of  course  carry  with  them  a  power 
to  pay  the  expense  of  performing  the  acts.  .Nor  was 
any  special  provision  for  debts  proposed  till  the  case 
of  the  revolutionary  debts  was  brought  into  view  ;  and 
it  is  a  fair  presumption,  from  the  course  of  the  varied 
propositions  which  have  been  noticed,  that  but  for  the 
old  debts,  and  their  association  with  the  terms  "  com- 
mon defence  and  general  welfare,"  the  clause  would 
have  remained  as  reported  in  the  first  draught  of  a  con- 
stitution, expressing  generally  "  a  power  in  Congress  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises," 
without  any  addition  of  the  phrase,  "  to  provide  for  the 
common  defence  and  general  welfare."  With  this  ad- 
dition, indeed,  die  language  of  the  clause  being  in  con- 
formity with  that  of  the  clause  in  the  articles  of  confed- 
eration, it  would  be  qualified,  as  in  those  articles,  by  the 
specification  of  powers  subjoined  to  it.  But  there  is 
sufficient  reason  to  suppose  that  the  terms  in  question 
would  not  have  been  introduced  but  for  the  introduc- 
tion of  the  old  debts,  with  which  they  happened  to 
stand  in  a  familiar  though  inoperative  relation.  Thus 
introduced,  however,  they  passed  undisturbed  through 
the  subsequent  stages  of  the  Constitution. 

If  it  be  asked  why  the  terms  "  common  defence  and 
general  welfare,"  if  not  meant  to  convey  the  compre- 
hensive power  which,  taken  literally,  they  express,  were 
not  qualified  and  explained  by  some  reference  to  the 
particular  powers  subjoined,  the  answer  is  at  hand,  that 
although  it  might  easily  have  been  done,  and  experi- 
ence shows  it  might  be  well  if  it  had  been  done,  yet 
the  omission  is  accounted  for  by  an  inattention  to  the 
phraseology,  occasioned  doubtless  by  its  identity  with 
the  harmless  character  attached  to  it  in  the  instrument 
from  which  it  was  borrowed. 
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But  may  it  not  be  asked  with  infinitely  more  propri- 
ety, and.  without  tlie  possibility  of  a  satisfactory  an- 
swer, why,  if  the  terms  were  meant  to  embrace  not 
only  all  the  powers  particularly  expressed,  but  the  in- 
definite power  which  has  been  claimed  under  them,  the 
intention  was  not  declared  ?  why,  on  that  supposition, 
so  much  critical  labour  was  employed  in  enumerating'' 
the  particular  powers,  and  in  defining  and  hmiting  their 
extent  1 

The  variations  and  vicissitudes  in  the  modification  of 
the  clause  in  which  the  terms  "  common  defence  and 
general  welfare"  appear,  are  remarkable,  and  to  be  no 
otherwise  explained  than  by  differences  of  opinion  con- 
cerning the  necessity  or  the  form  of  a  constitutional 
provision  for  the  debts  of  the  revolution ;  some  of  the 
members  apprehending  improper  claims  for  losses  by 
depreciated  emissions  of  bills  of  credit ;  others  an  eva- 
sion of  proper  claims,  if  not  positively  brought  within 
the  authorized  functions  of  the  new  government ;  and 
others  again  considering  the  past  debts  of  the  United 
States  as  sufficiently  secured  by  the  principle  that  no 
change  in  the  government  could  change  the  obliga- 
tions of  the  nation.  Besides  the  indications  in  the 
journal,  the  history  of  the  period  sanctions  this  expla- 
nation. 

But  it  is  to  be  emphatically  remarked,  that  in  the 
multitude  of  motions,  propositions,  and  amendments, 
there  is  not  a  single  one  having  reference  to  the  terms 
"  common  defence  and  general  welfare,"  unless  vve 
were  to  understand  the  proposition  containing  them 
made  on  August  25,  which  was  disagreed  to  by  all  the 
states  except  one. 

The  obvious  conclusion  to  which  we  are  brought  is, 
that  these  terms,  copied  from  the  articles  of  confedera 


("  0  R  R  K  S  I'  o  \  n  V.  N  r  K.  ]  g5 

tion,  were  regarded  in  the  new  as  in  tiie  old  instru- 
ment, merely  as  general  terms,  explained  and  limited  by 
the  subjoined  specifications,  and  therefore  requiring  no 
critical  attention  or  studied  precaution. 

If  the  practice  of  the  revolutionary  Congress  be 
pleaded  in  opposition  to  this  view  of  the  case,  the  plea 
is  met  by  the  notoriety  that  on  several  accounts  the 
practice  of  that  body  is  not  the  expositor  of  the  ■  arti- 
cles of  confederation."  These  articles  were  not  in 
force  till  they  were  finally  ratified  by  Maryland  in 
17S1.  Prior  to  that  event,  the  power  of  Congress  was 
measured  by  the  exigences  of  the  war,  and  derived  its 
sanction  from  the  acquiescence  of  the  states.  After 
that  event,  habit  and  a  continued  expediency,  amount- 
ing often  to  a  real  or  apparent  necessity,  prolonged  the 
exercise  of  an  undefined  authority ;  which  was  the 
more  readily  overlooked,  as  the  members  of  the  body 
held  their  seats  during  pleasure ;  as  its  acts,  particularly 
after  the  failure  of  the  bills  of  credit,  depended  for  their 
efficacy  on  the  will  of  the  states,  and  as  its  general  im- 
potency  became  manifest.  Examples  of  departure  from 
the  prescribed  rule  are  too  well  known  to  require  proof 
The  case  of  the  old  Bank  of  Nortli  America  might 
be  cited  as  a  memorable  one.  The  incorporating  or- 
dinance grew  out  of  the  inferred  necessity  of  such  an 
institution  to  carry  on  the  war,  l)y  aiding  the  finances, 
which  were  starving  under  the  neglect  or  inability  of 
the  states  to  furnish  their  assessed  quotas ;  Congress 
was  at  the  time  so  nuich  aware  of  the  deficient  author- 
ity, that  they  recommended  it  to  tlie  state  legislatures 
to  pass  laws  giving  due  eficct  to  the  ordinance,  which 
was  done  by  Pennsylvania  and  several  other  states. 
In  a  little  time,  however,  so  much  dissatisfaction  arose 
in  Pennsylvania,  where  the  bank  was  created,  that  i* 

A    A 
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was  proposed  to  repeal  the  law  of  the  state  in  support 
of  it.  This  brought  on  attempts  to  vindicate  the  ade- 
quacy of  the  power  of  Congress  to  incorporate  such  an 
institution.  Mr.  Wilson,  justly  distinguished  for  his 
intellectual  powers,  being  deeply  impressed  with  the 
importance  of  a  bank  at  such  a  crisis,  published  a  small 
pamphlet,  entitled  '•  Considerations  on  the  Bank  of 
North  America,"  in  which  he  endeavoured  to  derive 
the  power  from  the  nature  of  the  union  in  which  the 
colonies  were  declared  and  became  independent  states ; 
and  also  from  the  tenour  of  the  "  articles  of  confedera- 
tion" themselves.  But  what  is  particitlarly  worthy  of 
notice  is,  that  with  all  his  anxious  search  into  those  ar- 
ticles for  such  a  power,  he  never  glanced  at  the  terms 
"  common  defence  and  general  welfare"  as  a  source  of 
it.  He  rather  chose  to  rest  the  claim  on  a  recital  in 
the  text,  "  that,  for  the  more  convenient  management  of 
the  general  interests  of  the  U?iifed  States,  delegates 
shall  be  annually  appointed  to  meet  in  Congress,  which, 
he  said,  implied  that  the  United  States  had  general 
rights,  general  powers,  and  general  obligations,  not  de- 
rived from  any  particular  state,  nor  from  all  the  partic- 
ular states  taken  separately,  but  resulting  from  the 
union  of  the  whole,"  these  general  powers  not  being 
controlled  by  the  article  declaring  that  each  state  re- 
tained all  powers  not  granted  by  the  articles,  because 
"the  individual  states  never  possessed  and  could  not 
retain  a  general  power  over  the  others." 

The  authority  and  argument  here  resorted  to,  if  pro- 
ving the  ingenuity  and  patriotic  anxiety  of  the  author 
on  one  hand,  show  sufficiently  on  the  other  that  the 
terms  common  defence  and  general  welfare  could  not, 
according  to  the  known  acceptation  of  them,  avail  his 
object. 
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That  the  terms  in  question  were  not  suspected  in 
the  convention  which  formed  the  Constitution  of  any 
such  meaning  gs  lias  been  constructively  applied  to 
them,  may  be  pronounced  with  entire  confidence.  For 
it  exceeds  the  possibility  of  belief,  that  the  known  ad- 
vocates in  tlie  convention  for  a  jealous  grant  and  cau- 
tious definition  of  federal  powers,  should  have  silently 
permitted  the  introduction  of  words  or  phrases  in  a 
sense  rendering  fruitless  the  restrictions  and  definitions 
elaborated  by  them. 

Consider  for  a  moment  the  immeasurable  difference 
between  the  Constitution,  limited  in  its  powers  to  the 
enumerated  objects,  and  expounded  as  it  would  be  by 
the  import  claimed  for  the  phraseology  in  question. 
The  difference  is  equivalent  to  two  constitutions,  of 
characters  essentially  contrasted  with  each  other ;  the 
one  possessing  powers  confined  to  certain  specified 
cases,  the  other  extended  to  all  cases  whatsoever.  For 
what  is  the  case  that  would  not  be  embraced  by  a 
general  power  to  raise  money,  a  power  to  provide  for 
the  general  welfare,  and  a  power  to  pass  all  laws  ne- 
cessary and  proper  to  carry  these  powers  into  execu- 
tion ;  all  such  provisions  and  laws  superseding,  at  the 
same  time,  all  local  laws  and  constitutions  at  variance 
with  them  !  Can  less  be  said,  with  the  evidence  before 
us  furnished  by  the  journal  of  the  convention  itself, 
than  that  it  is  impossible  that  such  a  constitution  as  the 
latter  would  have  been  recommended  to  the  states  by 
all  the  members  of  that  body  whose  names  were  sub- 
scribed to  the  instrument  ? 

Passing  from  this  view  of  the  sense  in  which  the 
terms  common  defence  and  general  welfare  were  used 
by  the  framers  of  the  Constitution,  let  us  look  for  that 
in  which  they  )nust  have  been  understood  by  the  con- 
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ventions,  or,  rather,  by  the  people,  who,  through  then- 
conventions,  accepted  and  ratified  it.  And  here  the 
evidence  iSj  if  possible,  still  more  irresistible,  that  the 
terms  could  not  have  been  regarded  as  giving  a  scope 
to  federal  legislation  infinitely  more  objectionable  than 
any  of  the  specified  powers  which  produced  such  stren- 
uous opposition,  and  calls  for  amendments  which  might 
be  safeguards  against  the  dangers  apprehended  from 
them. 

Without  recurring  to  the  published  debates  of  those 
conventions,  which,  as  far  as  they  can  be  relied  on  for 
accuracy,  would,  it  is  believed,  not  impair  the  evidence 
furnished  by  their  recorded  proceedings,  it  will  suffice 
to  consult  the  list  of  amendments  proposed  by  such  of 
the  conventions  as  considered  the  powers  granted  to 
the  new  government  too  extensive  or  not  safely  de- 
fined. 

Besides  the  restrictive  and  explanatory  amendments 
to  the  text  of  the  Constitution,  it  may  be  observed,  that 
a  long  list  was  premised,  under  the  name  and  in  the  na- 
ture of  "  declarations  of  rights ;"  all  of  them  indicating 
a  jealousy  of  the  federal  powers,  and  an  anxiety  to 
multiply  securities  against  a  constructive  enlargement 
of  them.  But  the  appeal  is  more  particularly  made  to 
the  number  and  nature  of  the  amendments  proposed  to 
be  made  specific  and  integral  parts  of  the  constitu- 
tional text. 

No  less  than  seven  states,  it  appears,  concurred  in 
adding  to  their  ratifications  a  series  of  amendments 
which  they  deemed  requisite.  Of  these  amendments, 
nine  were  proposed  by  the  convention  of  Massachu- 
setts,_^i!e  by  that  of  South  Carolina,  ttcelrc  I)y  that  of 
New-Hampshire,  twenty  by  that  of  Virginia,  thirty- 
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three  by  that  of  Now- York,  tweuty-six  by  that  of 
North  Carolina,  txi-enty-one  by  that  of  Rhode  Island. 

Here  are  a  majority  of  the  states  proposing  amend- 
meuts,  in  one  instance  thirty-three  by  a  single  state ; 
all  of  them  intended  to  circumscribe  the  powers  granted 
to  the  general  government,  by  explanations,  restric- 
tions, or  prohibitions,  without  including  a  single  prop- 
osition from  a  single  state  referring  to  the  terms  com- 
mon defence  and  general  welfare  ;  which,  if  understood 
to  convey  the  asserted  power,  could  not  have  failed  to 
be  the  power  most  strenuously  aimed  at,  because  evi- 
dently more  alarming  in  its  range  than  all  the  powers 
objected  to  put  together;  and  that  the  terms  should 
have  passed  altogether  unnoticed  by  the  many  eyes 
which  saw  danger  in  terms  and  phrases  employed  in 
some  of  the  most  minute  and  limited  of  the  enumerated 
powers,  must  be  regarded  as  a  demonstration  that  it 
was  taken  for  granted  that  the  terms  were  harmless, 
because  explained  and  limited,  as  in  the  "  articles  of 
confederation,"  by  the  enumerated  powers  which  fol- 
lowed them. 

A  like  demonstration  that  these  terms  were  not  un- 
derstood in  any  sense  that  could  invest  Congress  with 
powers  not  otherwise  bestowed  by  the  constitutional 
charter,  may  be  found  in  what  passed  in  the  first  ses- 
sion of  the  first  Congress,  when  the  subject  of  amend- 
ments was  taken  up,  with  the  conciliatory  view  of  free- 
ing the  Constitution  from  objections  which  had  been 
made  to  the  extent  of  its  powers,  or  to  the  unguarded 
terms  employed  in  describing  them.  Not  only  were 
the  terms  "  common  defence  and  general  welfare"  un- 
noticed in  the  long  list  of  amendments  brought  forward 
in  the  outset,  but  the  journals  of  Congress  show  that, 
in  the  progress  of  the  discussions,  not  a  single  proposi- 
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tiou  was  made  in  either  branch  of  the  Legislature 
which  referred  to  the  phrase  as  admitting  a  construct- 
ive enlargement  of  the  granted  powers,  and  requiring 
an  amendment  guarding  against  it.  Such  a  forbear- 
ance and  silence  on  such  an  occasion,  and  among  so 
many  members  who  belonged  to  the  part  of  the  nation 
which  called  for  explanatory  and  restrictive  ameud- 
.  ments,  and  who  had  been  elected  as  known  advocates 
for  them,  cannot  be  accounted  for  without  supposing 
that  the  terms  "  common  defence  and  general  welfare" 
were  not  at  that  time  deemed  susceptible  of  any  such 
construction  as  has  since  been  applied  to  them. 

It  may  be  thought,  perhaps,  due  to  (he  subject,  to  ad- 
vert to  a  letter  of  October  5,  1787,  to  Samuel  Adams, 
and  another  of  October  16,  of  the  same  year,  to  the 
Governor  of  Virginia,  from  R.  H.  Lee,  in  both  of  which 
it  is  seen  that  the  terms  had  attracted  his  notice,  and 
were  apprehended  by  him  "  to  submit  to  Congress  every 
object  of  human  legislation."  But  it  is  particularly 
worthy  of  remark,  that,  although  a  member  of  the  Sen- 
ate of  the  United  States  when  amendments  of  the  Con- 
stitution were  before  that  house,  and  sundry  additions 
and  alterations  were  there  made  to  the  list  sent  from 
the  other,  no  notice  was  taken  of  those  terms  as  preg- 
nant with  danger.  It  must  be  inferred,  that  the  opin- 
ion formed  by  the  distinguished  member  at  the  first 
view  of  the  Constitution,  and  before  it  had  hecn  fully 
discussed  and  elucidated,  had  been  changed  into  a  con- 
viction that  the  terms  did  not  fairly  admit  the  construc- 
tion he  had  originally  put  on  them,  and  therefore  needed 
no  explanatory  precaution  against  it. 

Allow  me,  my  dear  sir,  to  express  on  this  occasion, 
what  I  always  feel,  an  anxious  hope  that,  as  our  Con- 
stitution rests  on  a  middle    ground    between   a  form 
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wholly  national  and  one  nierclv  federal,  and  on  a  di- 
vision of  the  powers  of  government  between  the  states 
in  their  united  character  and  in  their  individual  char- 
acters, this  peculiarity  of  the  system  will  be  kept  in 
view,  as  a  key  to  the  sound  interpretation  of  the  instru- 
ment, and  a  warning  against  any  doctrine  that  would 
either  enable  the  states  to  invalidate  the  powers  of  the 
United  States,  or  confer  all  power  on  them. 

I  close  those  remarks,  which  I  fear  mav  be  found 
tedious,  with  assurances  of  my  great  esteem  and  best 
regards. 


Memorandum  not  nsed  in  letter  to  Mr.  Stevenson. 

These  observations  will  be  concluded  with  a  notice 
of  the  argument  in  favour  of  the  grant  of  a  full  power 
to  provide  for  common  defence  and  general  welfare, 
drawn  from  the  punctuation  in  some  editions  of  the 
Constitution. 

According  to  one  mode  of  presenting  the  text,  it 
reads  as  follows  :  "  Congress  shall  have  power — To  lay 
and  collect  taxes,  duties,  imposts,  and  excises ;  to  pay 
the  debts  and  provide  for  the  common  defence  and  gen- 
eral welfare  of  the  United  States ;  but  all  duties,  im- 
posts, and  excises,  shall  be  uniform."  To  another  mode, 
the  same  with  commas  vice  semicolons. 

According  to  the  other  mode,  the  text  stands  thus : 
"  Congress  shall  have  power  ;  To  lay  and  collect  taxes, 
duties,  imposts,  and  excises  r  To  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare 
of  the  United  States ;  but  all  duties,  imposts,  and  ex- 
cises shall  be  uniform  throughout  the  United  States." 

And  from  this  view  of  the  text,  it  is  inferred  that  the 
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latter  sentence  conveys  a  distinct  substantive  power  to 
provide  for  the  common  defence  and  general  welfare. 

WitlioiU  inquiring  liow  far  tlie  text  in  this  form 
\\  ould  convey  the  power  in  question ;  or  admitting 
that  any  mode  of  presenting  or  distributing  the  terms 
could  invalidate  the  evidence  which  has  been  exhiL- 
ited,  that  it  was  not  the  intention  of  the  general  or  oU 
the  state  conventions  to  express,  by  the  use  of  the 
terms  common  defence  and  general  welfare,  a  substan- 
tive and  indefinite  power ;  or  to  imply  that  the  general 
terms  were  not  to  be  explained  and  limited  by  the  spe- 
cified powers  succeeding  them,  in  like  manner  as  they 
were  explained  and  limited  in  the  former  articles  of 
confederation  from  which  the  terms  were  taken ;  it  hap- 
pens that  tlie  authenticity  of  the  punctuation  which 
preserves  the  unity  of  the  clause  can  be  as  satisfactorily 
shown,  as  the  true  intention  of  the  parties  to  the  Con- 
stitution has  been  shown  in  the  language  used  by 
them. 

The  only  instance  of  a  division  of  the  clause  af- 
forded by  the  journal  of  the  convention  is  in  the 
draught  of  a  constitution  reported  by  a  committee  of 
five  members,  and  entered  on  the  12th  of  Septeuiber. 

But  that  this  must  have  been  an  erratum  of  the  pen 
or  of  the  press,  may  be  inferred  from  the  circumstance, 
that,  in  a  copy  of  that  report,  printed  at  the  time  for  the 
use  of  the  members,  and  now  in  my  possession,  the  text 
is  so  printed  as  to  unite  the  parts  in  one  substantive 
rlause ;  an  inference  favoured  also  by  a  previous  report 
of  September  4,  by  a  connnittee  of  eleven,  in  which 
the  parts  of  the  clause  are  united,  not  separated. 

And  that  the  true  reading  of  the  Constitution,  as  it 
passed,  is  that  which  unites  the  parts,  is  abundantly  at- 
tested by  the  following  facts  : 
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1.  Such  is  the  form  of  the  text  in  the  Constitution 
printed  at  the  close  of  the  convention,  after  being  signed 
by  the  members,  of  ^\hlch  a  copy  is  also  now  in  my 
possession. 

2.  The  case  is  the  same  in  the  Constitution  from 
the  convention  to  the  old  Congress,  as  printed  on  their 
journal  of  September  2S,  17S7,  and  transmitted  by  that 
body  to  the  legislature  of  the  several  states. 

3.  The  case  is  the  same  in  the  copies  of  the  trans- 
mitted Constitution,  as  printed  by  the  ratifying  states  ; 
several  of  which  have  been  examined,  and  it  is  a  pre- 
sumption that  there  is  no  variation  in  the  others. 

The  text  is  in  the  same  form  in  an  edition  of  the 
Constitution  published  in  1814,  by  order  of  the  Senate; 
as  also  in  the  Constitution  as  prefixed  to  the  edition  of 
the  laws  of  the  United  States ;  in  fact,  the  proviso  for 
uniformity  is  itself  a  proof  of  identity  of  them. 

It  might  indeed  be  added,  that  in  the  journal  of  Sep- 
tember 14,  the  clause  to  which  the  proviso  was  an- 
nexed, now  a  part  of  the  Constitution,  viz.,  "  but  all  du- 
ties, imposts,  and  excises,  shall  be  uniform  throughout 
the  United  States,"  is  called  the  "  first,"  of  course  a 
"  single"  clause.  And  it  is  obvious  that  the  uniformity 
required  by  the  proviso  implies  that  what  it  referred 
to  was  a  part  of  the  same  clause  with  the  proviso,  not 
an  antecedent  clause  altogether  separated  from  it. 

Should  it  be  not  contested  that  the  original  Consti- 
tution, in  its  engrossed  or  enrolled  state,  with  the  names 
of  the  subscribing  members  affixed  thereto,  presents  the 
text  in  the  same  form,  that  alone  uuist  extinguish  the 
argument  in  question. 

If,  contrary  to  every  ground  of  confidence,  the  text, 
in  its  original  enrolled  document,  should  not  coincide 
with  these  multiplied  examples,  the  first  question  would 
B  p.  9 
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be  of  comparative  probability  of  error,  even  in  the  en- 
rolled document,  and  in  the  number  and  variety  of  the 
concurring  examples  in  opposition  to  it. 

And  a  second  question,  whether  the  construction  put 
on  the  text,  in  any  of  its  forms  or  punctuations,  ought 
to  have  the  weight  of  a  feather  against  the  solid  and 
diversified  proofs  which  have  been  pointed  out  of  the 
meaning  of  the  parties  to  the  Constitution. 


Supplement  to  the  letter  of  Noveviher  27,  1830,  to  A. 

Stevenson,  on  the  phrase  common  defence  and  general 

toelfare. — On  tlie  power  of  indefinite  appropriation  of 

money  by  Congress. 

It  is  not  to  be  forgotten,  that  a  distinction  has  been 
introduced  between  a  power  merely  to  appropriate 
money  to  the  common  defence  and  general  welfare,  and 
a  power  to  employ  all  the  means  of  giving  fidl  effect  to 
the  objects  embraced  by  the  terms. 

1.  The  first  observation  to  be  here  made  is,  that  an 
express  power  to  appropriate  money  authorized  to  be 
raised,  to  objects  authorized  to  be  provided  for,  could 
not,  as  seems  to  have  been  supposed,  be  at  all  neces- 
sary ;  and  that  the  insertion  of  the  power  "  to  pay  the 
debts,"  &c.,  is  not  to  be  referred  to  that  cause.  It  has 
been  seen,  that  the  particular  expression  of  the  power 
originated  in  a  cautious  regard  to  debts  of  the  United 
States  antecedent  to  the  radical  change  in  the  federal 
government ;  and  that,  but  for  that  consideration,  no 
particular  expression  of  an  appropriating  power  would 
probably  have  been  thought  of.  An  express  power  to 
raise  money,  and  an  express  power  (for  example)  to 
raise  an  army,  would  surely  imply  a  power  to  use  the 
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money  for  that  purpose.  And  if  a  doubt  could  possibly 
arise  as  to  the  implication,  it  would  be  completely  re- 
moved by  the  express  power  to  pass  ail  laws  necessary 
and  proper  in  such  cases. 

2.  But  admitting  the  distinction  as -alleged,  the  ap- 
propriating power  to  all  objects  of  "  common  defence 
and  general  welfare"  is  itself  of  sufficient  magnitude  to 
render  the  preceding  views  of  the  subject  applicable  to 
it.  Is  it  credible  that  such  a  power  w  ould  have  been 
unnoticed  and  unopposed  in  the  federal  convention  ?  in 
the  state  conventions,  which  contended  for  and  pro- 
posed restrictive  and  explanatory  amendments?-  and  in 
the  Congress  of  1789,  which  recommended  so  many 
of  these  amendments  I  A  power  to  impose  unlimited 
taxes  for  unlimited  purposes  could  never  have  escaped 
the  sagacity  and  jealousy  which  were  awakened  to  the 
many  inferior  and  minute  powers  which  were  criti- 
cised and  combated  in  those  public  bodies. 

•3.  A  power  to  appropriate  money,  without  a  power 
to  apply  it  in  execution  of  the  object  of  appropriation, 
could  have  no  effect  but  to  lock  it  up  from  public  use 
altogether  ;  and  if  the  appropriating  power  carries  with 
it  the  power  of  application  and  execution,  the  distinc- 
tion vanishes.  The  power,  therefore,  means  nothing, 
or  what  is  worse  than  nothing,  or  it  is  the  same  thing 
with  the  sweeping  power  "  to  provide  for  the  common 
defence  and  general  welfare." 

4.  To  avoid  this  dilemma,  the  consent  of  the  states 
is  introduced  as  justifying  the  exercise  of  the  power  in 
the  full  extent  within  their  respective  limits.  But  it 
would  be  a  new  doctrine,  that  an  extra-constitutional 
consent  of  the  parties  to  a  constitution  could  amplify 
the  jurisdiction  of  the  constituted  government.  And  if 
this  could  not  be  done  by  the  concurring  consents  of 
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all  the  states,  what  is  to  be  said  of  the  doctrine  that  the 
consent  of  an  individual  state  could  authorize  the  ap- 
plication of  money  belonging  to  all  the  states  to  its  in- 
dividual purposes  ?  Whatever  be  the  presumption  that 
the  government  of  the  whole  would  not  abuse  such  an 
authority  by  a  partiality  in  expending  the  public  treas- 
ure, it  is  not  the  less  necessary  to  prove  the  existence 
of  the  power.  The  Constitution  is  a  hmited  one,  pos- 
sessing no  power  not  actually  given,  and  carrying  on 
the  face  of  it  a  distrust  of  power  beyond  the  distrust 
indicated  by  the  ordinary  forms  of  free  government. 

The  peculiar  structure  of  the  government,  which 
combines  an  equal  representation  of  unequal  numbers 
in  one  branch  of  the  Legislature,  with  an  equal  repre- 
sentation of  equal  numbers  in  the  other,  and  the  pecu- 
harity  which  invests  the  government  with  selected 
powers  only,  not  intrusting  it  even  with  every  power 
withdrawn  from  the  local  governments,  prove  not  only 
an  apprehension  of  abuse  from  ambition  or  corruption 
in  those  administering  the  government,  but  of  oppres- 
sion or  injustice  from  the  separate  interests  or  views  of 
the  constituent  bodies  themselves,  taking  effect  through 
the  administration  of  the  government.  These  peculi- 
arities were  thought  to  be  safeguards  due  to  minorities 
having  peculiar  interests  or  institutions  at  stake,  against 
majorities  who  might  be  tempted  by  interest  or  other 
motives  to  invade  them ;  and  all  such  minorities,  how- 
ever composed,  act  with  consistency  in  opposing  a  lat- 
itude of  construction,  particularly  that  which  has  been 
applied  to  the  terms  "  common  defence  and  general 
welfare,"  which  would  impair  the  security  intended  for 
minor  parties.  Whether  the  distrustfitl  precaution  in- 
terwoven in  the  Constitution  was  or  was  not  in  every 
instance  necessary  ;  or  how  far,  with  certain  modifica- 
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tious,  auy  farther  powers  might  be  safely  and  usefully 
granted,  are  questions  which  were  open  for  those  who 
framed  the  great  federal  charter,  and  are  still  open  to 
those  who  aim  at  improving  it.  But  while  it  remains  as 
it  is,  its  true  import  ought  to  be  faithfully  observed ;  and 
those  who  have  most  to  fear  from  constructive  innova- 
tions ought  to  be  most  vigilant  in  making  head  against 
them. 

But  it  would  seem  that  a  resort  to  the  consent  of  the 
state  legislatures,  as  a  sanction  to  the  appropriating 
power,  is  so  far  from  being  admissible  in  this  case,  that 
it  is  precluded  by  the  fact  that  the  Constitution  has 
expressly  provided  for  the  cases  where  that  consent 
was  to  sanction  and  extend  the  power  of  the  national 
Legislature.  How  can  it  be  imagined  that  the  Con- 
stitution, when  pointing  out  the  cases  where  such  an 
effect  was  to  be  produced,  should  have  deemed  it  ne- 
cessary to  be  positive  and  precise  with  respect  to  such 
minute  spots  as  forts,  &c.,  and  have  left  the  greater  ef- 
fect ascribed  to  such  consent  to  an  argumentative,  or, 
rather,  to  an  arbitrary  construction  ?  And  here  again 
an  appeal  may  be  made  to  the  incredibility  that  such  a 
mode  of  enlarging  the  sphere  of  federal  legislation 
should  have  been  unnoticed  in  the  ordeals  through 
which  the  Constitution  passed,  by  those  who  were 
alarmed  at  many  of  its  powers  bearing  no  comparison 
with  that  source  of  power  in  point  of  importance. 

5.  Put  the  case  that  money  is  appropriated  to  a  ca- 
nal* to  be  cut  within  a  particular  state ;  how  and  by 

*  On  more  occasions  than  one,  it  has  been  noticed  in  congressional  debates  tliat 
propositions  appear  to  have  been  made  in  the  convention  of  1787.  to  give  to  Con- 
gress the  power  of  opening  canals,  and  to  have  been  rejected ;  and  that  Mr.  Ham- 
ilton, when  contending  in  his  report  in  favour  of  a  bank  for  a  liberal  construction 
of  the  powers  of  Congress,  admitted  that  a  canal  might  be  beyond  the  reach  of  those 
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whom,  it  may  be  asked,  is  the  money  to  be  applied  and 
the  work  to  be  executed  1  By  agents  under  the  au- 
thority of  the  general  government  1  then  the  power  is 
no  longer  a  mere  appropriating  power.  By  agents 
under  the  authority  of  the  states  ?  then  the  state  be- 
comes either  a  branch  or  a  functionary  of  the  execu- 
tive authority  of  the  United  States ;  an  incongruity  that 
speaks  for  itself 

6.  The  distinction  between  a  pecuniary  power  only, 
and  a  plenary  power  "  to  provide  for  the  common 
defence  and  general  welfare,"  is  frustrated  by  another 
reply  to  which  it  is  liable.  For  if  the  clause  be  not  a 
mere  introduction  to  the  enumerated  powers,  and  re- 
stricted to  them,  the  power  to  provide  for  the  common 
defence  and  general  welfare  stands  as  a  distinct  sub- 
stantive power,  the  first  on  the  list  of  legislative  pow- 
ers ;  and  not  only  involving  all  the  powers  incident  to 
its  execution,  but  coming  within  the  purview  of  the 
clause  concluding  the  list,  which  expressly  declares  that 
CongTess  may  make  all  laws  necessary  and  proper  to 
carry  into  execution  the  foregoing  powers  vested  in 
Congress. 

The  result  of  this  investigation  is,  that  the  terms 
"  common  defence  and  general  welfare"  owed  their  in- 
duction into  tlie  text  of  the  Constitution  to  their  con- 
nexion in  the  "  articles  of  confederation,"  from  which 
they  were  copied,  with  the  debts  contracted  by  the  old 
Congress,  and  to  be  provided  for  by  the  new  Congress ; 
and  are  used  in  the  one  instrument  as  in  the  other,  as 
general  terms,  limited  and  explained  by  the  particular 
clauses  subjoined  to  the  clause  containing  them  ;  that 
in  this  light  they  were  viewed  throughout  the  recorded 
proceedings  of  the  convention  which  framed  the  Con- 
stitution ;  that  the  same  was  the  light  in  which  they 
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were  viewed  by  the  state  conventions  which  ratified 
the  Constitution,  as  is  shown  by  the  records  of  their 
proceedings  ;  and  that  such  was  the  case  also  in  the  first 
Congress  under  the  Constitution,  according  to  the  ev- 
idence of  their  journals,  when  digesting  the  amend- 
ments afterward  made  to  the  Constitution.  It  equally 
appears  that  the  alleged  power  to  appropriate  money 
to  the  "  common  defence  and  general  welfare"  is  either 
a  dead  letter,  or  swells  into  an  unlimited  power  to  pro- 
vide for  unlimited  purposes,  by  all  the  means  necessary 
and  proper  for  those  purposes.  And  it  results  finally, 
that  if  the  Constitution  does  not  give  to  Congress  the 
unqualified  power  to  provide  for  the  common  defence 
and  general  welfare,  the  defect  cannot  be  supplied  by 
the  consent  of  the  states,  unless  given  in  the  form  pre- 
scribed by  the  Constitution  itself  for  its  own  amend- 
ment. 

As  the  people  of  the  United  States  enjoy  the  great 
merit  of  having  established  a  system  of  government  on 
the  basis  of  human  rights,  and  of  giving  to  it  a  form 
without  example,  which,  as  they  believe,  unites  the 
greatest  national  strength  with  the  best  security  for 
public  order  and  individual  liberty,  they  owe  to  them- 
selves, to  their  posterity,  and  to  the  world,  a  preserva- 
tion of  the  system  in  its  purity,  its  symmetry,  and  its 
authenticity.  This  can  only  be  done  by  a  steady  at- 
tention and  sacred  regard  to  the  chartered  boundaries 
between  the  portions  of  power  vested  in  the  govern- 
ment over  the  whole,  and  the  portion  undivested  from 
the  several  governments  over  the  parts  composing  the 
whole  ;  and  by  a  like  attention  and  regard  to  the  boun- 
daries between  the  several  departments,  legislative,  ex- 
ecutive, and  judiciary,  into  which  the  aggregate  power 
IS  divided.     Without  a  steady  eye  to  the  landmarks 
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between  the  departments,  the  danger  is  always  to  be 
apprehended,  either  of  mutual  encroachments  and  al- 
ternate ascendancies  incompatible  with  the  tranquil 
eujoyuient  of  private  rights,  or  of  a  concentration  of  all 
the  departments  of  power  into  a  single  one,  universally 
acknowledged  to  be  fatal  to  public  liberty. 

And  without  an  equal  watchfulness  over  the  great 
landmarks  between  the  general  government  and  the 
particular  governments,  the  danger  is  certainly  not  less, 
of  either  a  gradual  relaxation  of  the  baud  which  holds 
the  latter  together,  leading  to  an  entire  separation,  or 
of  a  gradual  assumption  of  their  powers  by  the  former, 
leading  to  a  consolidation  of  all  the  governments  into  a 
single  one. 

The  two  vital  characteristics  of  tJie  political  system 
of  the  United  States  are,  first,  that  the  government 
holds  its  powers  by  a  charter  granted  to  it  by  the  peo- 
ple ;  second,  that  the  powers  of  government  are  formed 
into  two  grand  divisions,  one  vested  in  a  government 
over  the  whole  community,  the  other  in  a  number  of 
independent  governments  over  its  component  parts. 
Hitherto  charters  have  been  written  grants  of  privileges 
by  governments  to  the  people.  Here  they  are  written 
grants  of  power  by  the  people  to  their  governments. 

Hitherto,  again,  all  the  powers  of  government  have 
been,  in  effect,  consolidated  into  one  government,  tend- 
ing to  faction  and  a  foreign  yoke  among  a  people 
within  narrow  limits,  and  to  arbitrary  rule  among  a 
people  spread  over  an  extensive  region.  Here  the  es- 
tablished system  aspires  to  such  a  division  and  organ- 
ization of  power  as  will  provide  at  once  for  its  harmo- 
nious exercise  on  the  true  principles  of  liberty  over  the 
parts  and  over  the  whole,  notwithstanding  the  great 
extent  of  the  whole  ;  the  system  forming  an  innovation 
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and  an  epoch  in  the  science  of  government  not  less 
hononrahle  to  the  people  to  whom  it  owed  its  birth, 
than  auspicious  to  the  political  well'arc  of  all  others 
who  may  imitate  or  adopt  it. 

As  the  most  arduous  and  delicate  task  in  this  great 
work  lay  in  the  untried  demarcation  of  the  line  which 
divides  the  general  and  the  particular  governments  by 
an  enumeration  and  definition  of  the  powers  of  the  for- 
mer, more  especially  the  legislative  powers  ;  and  as  the 
success  of  this  new  scheme  of  polity  essentially  de- 
pends on  the  .faithful  observance  of  this  partition  of 
powers,  the  friends  of  the  scheme,  or,  rather,  the  friends 
ot  liberty  and  of  man,  cannot  be  too  often  or  too  ear- 
nestly exhorted  to  be  watchful  in  marking  and  controll- 
ing encroachments  by  either  of  the  governments  on  the 
domain  of  the  other. 


to  reynolds  chapman. 

Dear  Sir, 

I  have  received  yours,  enclosing  the  manuscript  of  J. 
M.  Patton,  on  the  subject  of  which  it  is  intimated  that 
my  opinion  would  be  acceptable. 

The  paper  affords  sufficient  indication  of  the  talents 
ascribed  to  the  author.  Of  his  honourable  principles 
I  believe  no  one  doubts.  And  with  these  qualifica- 
tions for  serving  his  country,  it  may  be  well  for  it  that 
he  is  making  its  institutions  and  interests  objects  of 
systematic  attention  It  is  with  pleasure,  therefore, 
that  I  comply,  however  imperfectly,  with  the  request  in 
your  letter,  regretting  only  that  the  compliance  is  so 
imperfect,  and  that  it  may  less  accord  in  some  respects 
C  r 
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with  the  ideas  of  Mr.  Patton  than  might  be  agreeable 
to  both  of  us.  I  am  persuaded,  nevertheless,  that  his 
candour  will  be  equal  to  my  frankness. 

For  my  opinion  on  a  tariff  for  the  encouragement  of 
domestic  manufactures,  I  may  refer  to  my  letters  to 
Mr.  Cabell  in  1828,  which  will  show  the  ground  on 
which  I  maintained  its  constitutionality.  It  avoids  the 
question  quo  animo  1  in  using  an  impost  for  another 
purpose  than  revenue  ;  a  question  which,  though  not 
in  such  a  case  within  a  judicial  purview,  would  be 
asked  and  pressed  in  discussions  appealing  to  public 
opinion. 

If  a  duty  can  be  constitutionally  laid  on  imports,  not 
for  the  purpose  of  revenue,  which  may  be  reduced  or 
destroyed  by  the  duty,  but  as  a  means  of  retaliating 
the  commercial  regulations  of  foreign  countries,  which 
regulations  have  for  their  object,  sometimes  their  sole 
object,  the  encouragement  of  their  manufactures,  it 
would  seem  strange  to  infer  that  an  impost  for  the  en- 
couragement of  domestic  manufactures  was  unconsti- 
tutional because  it  was  not  for  the  purpose  of  revenue, 
and  the  more  strange,  as  an  impost  for  the  protection 
and  encouragement  of  national  manufactures  is  of 
much  more  general  and  familiar  practice  than  as  a  re- 
taliation of  the  injustice  of  foreign  regulations  of  com- 
merce. It  deserves  consideration  whether  there  be  not 
other  cases  in  which  an  impost,  not  for  revenue,  must 
be  admitted,  or  necessary  interests  be  provided  for  by 
a  more  strained  construction  of  the  specified  powers 
of  Congress. 

With  respect  to  the  existing  tariff,  liowever  justly  it 
may  be  complained  of  in  several  respects,  I  cannot  but 
view  the  evils  charged  on  it  as  greatly  exaggerated. 
One  cause  of  the  excitement  is  an  impression  with 
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manv,  that  the  whole  amount  paid  by  the  consumers 
goes  into  the  pockets  of  the  mannfacturei-s  ;  while  that 
is  the  case  so  tat  only  as  the  articles  are  actually  man- 
ufactured in  tlie  country,  which  in  some  instances  is  in 
a  very  iucousiderable  proportion,  the  residue  of  the 
amount  passing,  like  other  taxes,  iuto  the  public  treas- 
ury, and  to  be  replaced,  if  withdrawn,  by  other  taxes. 
The  other  cause  is  the  unequal  operation  of  the  tax, 
resulting  from  an  unequal  consumption  of  the  article 
paying  it  in  different  sections ;  and  in  some  instances, 
this  is  dotibtless  a  striking  effect  of  the  existing  tariff. 
But,  to  make  a  fair  estimate  of  the  evil,  it  must  be  in- 
quired how  far  the  sections,  overburdened  in  some  in 
stances,  may  not  be  unburdened  in  others,  so  as  to  di- 
minish, if  not  remove,  the  inequality.  Unless  a  tariff  be 
a  compound  one,  it  cannot,  in  such  a  country  as  this, 
be  made  equal  either  between  different  sections  or 
among  different  classes  of  citizens;  and  as  far  as  a 
compound  tariff  can  be  made  to  approach  equality,  it 
must  be  by  such  modifications  as  will  balance  inequal- 
ities against  each  other.  The  consumption  of  coarse 
woollens  used  by  the  negroes  in  the  South  may  be 
greater  than  in  the  North,  and  the  tariff  on  them  be 
disproportionately  felt  in  that  section.  Before  the 
change  in  the  duties  ou  tea,  coffee,  and  molasses,  the 
greater  consumption  elsewhere  of  these  articles,  and  ot 
the  article  of  sugar,  from  habit,  and  a  populati()u  with- 
out slaves,  might  have  gone  far  towards  equalizing  the 
burden  ;   possibly  have  exceeded  that  effect. 

Be  this  as  it  may,  I  cannot  but  believe,  whatever 
well-founded  complaints  may  be  against  the  tariff,  that, 
as  a  cause  of  the  general  sufferings  of  the  country,  it 
has  been  vastly  overrated ;  that,  if  wholly  repealed,  the 
limited  relief  would  be  a  matter  of  surprise ;  and  that,  if 
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the  portion  only  having  not  revenue,  but  manufactures 
for  its  oliject,  were  struck  off,  the  general  relief  would 
be  little  felt. 

In  looking  for  the  great  and  radical  causes  of  the 
pervading  embarrassments,  they  present  themselves  at 
once,  1.  In  the  fall  almost  to  prostration  in  the  price 
of  land,  evidently  the  effect  of  the  quantity  of  cheap 
Western  land,  from  the  increased  products  resulting 
from  the  rapid  increase  of  population,  and  the  transfer 
of  labour  from  a  less  productive  to  a  more  productive 
soil,  not  in  effect  more  distant  from  the  common 
markets. 

It  is  not  wonderful  that  the  price  of  tobacco  should 
fall  when  the  export  through  New-Orleans  has  for  the 
last  three  years  added  an  annual  average  of  near  thirty 
thousand  hogsheads  to  the  export  of  the  old  tobacco 
states,  or  that  the  price  of  cotton  should  have  felt  a  like 
effect  from  like  causes.  It  has  been  admitted  by  the 
"  Southern  Review,"  that  the  fall  of  cotton  occurred 
prior  even  to  the  tariff  of  1834.  The  prices  of  both 
tobacco  and  flour  have  had  a  greater  fall  than  that  of 
cotton. 

To  this  solution  of  the  problem  of  the  depressed 
condition  of  the  country  may  be  added  the  fact,  not 
peculiar  to  Virginia,  that  the  fall  in  the  prices  of  land 
and  its  products  found  the  people  much  in  debt,  occa- 
sioned by  the  tempting  liberality  of  the  banks  and  the 
flattering  anticipations  of  crops  and  prices. 

It  may  not  be  out  of  place  to  observe,  that  in  deci- 
ding the  general  question  of  a  protective  policy,  the  pub- 
lic opinion  is  in  danger  of  being  unduly  influenced  by 
the  actual  state  of  things,  as  it  may  happen  to  be  a  pe- 
riod of  war  or  of  peace.  In  the  former  case,  the  de- 
parture from  the  "  let  alone"  theory  may  be  pressed  too 
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far.  Ill  the  latter,  the  fair  exceptions  to  it  may  be  too 
much  disregarded.  The  remark  will  be  verified  by 
compariiig  the  public  opinion  on  the  subject  during  the 
late  war  and  at  the  close  of  it,  with  the  change  pro- 
duced by  the  subsequent  period  of  peace.  It  cannot 
be  doubted,  that  on  the  return  of  a  state  of  war,  even 
should  the  United  States  not  be  a  party,  the  reasonings 
against  the  protection  of  certain  domestic  manufactures 
would  lose  much  of  the  public  favour,  perhaps  too 
much,  considering  the  increased  ability  of  the  United 
States  to  protect  their  foreign  commerce,  which  would 
greatly  diminish  the  risks  and  expense  of  transporta-' 
tion,  though  not  the  war  prices  in  the  manufacturing 
countries. 

For  my  general  opinion  on  the  question  of  internal  im- 
provements, I  may  refer  to  the  veto  message  against  the 
"  Bonus  Bill,"  at  the  close  of  the  session  of  Congress  in 
March,  1817.  The  message  denies  the  constitutional- 
ity as  well  of  the  appropriating  as  of  the  executing  and 
jurisdictional  branches  of  the  power.  And  my  opin- 
ion remains  the  same,  subject,  as  heretofore,  to  the  ex- 
ception of  particular  cases,  where  a  reading  of  the  Con- 
stitution different  from  mine  may  have  derived  from 
a  continued  course  of  practical  sanctions  an  authority 
sufficient  to  overrule  individual  constructions. 

It  is  not  to  be  wondered  that  doubts  and  difficulties 
should  occur  in  expounding  the  Constitution  of  the 
United  States.  Hitherto  the  aim,  in  well-organized 
governments,  has  been  to  discriminate  and  distribute 
the  legislative,  executive,  and  judiciary  powers ;  and 
these  sometimes  touch  so  closely,  or,  rather,  run  the 
one  so  much  into  the  other,  as  to  make  the  task  diffi- 
cult, and  leave  the  lines  of  division  obscure.  A  settled 
practice,  enlightened  by  occurring  cases,  and  obviously 
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conformable  to  the  public  good,  can  alone  remove  the 
obscurity.  The  case  is  parallel  in  new  statutes  on 
complex  subjects. 

In  the  Constitution  of  the  United  States,  where  each 
of  these  powers  is  divided,  and  portions  allotted  to  dif- 
ferent governments,  and  where  a  language  technically 
appropriate  may  be  deficient,  the  wonder  would  be  far 
greater  if  different  rules  of  exposition  were  not  applied 
to  the  text  by  different  commentators. 

Thus  it  is  found  that,  iu  the  case  of  the  legislative 
department  particularly,  where  a  division  and  definition 
of  the  powers  according  to  their  specific  objects  is 
most  difficult,  the  instrument  is  read  by  some  as  if  it 
were  a  constitution  for  a  single  government,  with  pow- 
ers coextensive  with  the  general  welfare,  and  by  others 
interpreted  as  if  it  were  an  ordinary  statute,  and  with 
the  strictness  almost  of  a  penal  one. 

Between  these  adverse  constructions,  an  intermedi- 
ate course  must  be  the  true  one  ;  and  it  is  hoped  that  it 
will  finally,  if  not  otherwise  settled,  be  prescribed  by  an 
amendment  of  the  Constitution.  In  no  case  is  a  satis- 
factory one  more  desirable  than  in  that  of  internal  im- 
provements, embracing  roads,  canals,  lighthouses,  har- 
bours, rivers,  and  other  lesser  objects. 

With  respect  to  postroads,  the  general  view  taken  of 
them  in  the  manuscript  shows  a  way  of  thinking  on 
the  subject  with  which  mine  substantially  accords. 
Roads,  when  plainly  necessary  for  the  march  of  troops 
and  for  military  transportations,  must  speak  for  them- 
selves, as  occasions  arise. 

Canals,  as  an  item  in  the  general  improvement  of  the 
country,  has  always  appeared  to  me  not  to  be  embraced 
by  the  authority  of  Congress.  It  may  be  remarked, 
that  Mr.  Hamilton,  in  his  Report  on  the  Bank,  when 
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enlarging  the  range  of  construction  to  the  utmost  of  his 
ingenuity,  admitted  that  canals  were  beyond  the  sphere 
of  federal  legislation. 

Lightliouses  having  a  close  and  obvious  relation  to 
navigation  and  external  commerce,  and  to  the  safety 
of  public  as  well  as  private  ships,  and  having  received 
a  positive  sanction  and  general  acquiescence  from  the 
commencement  of  the  federal  government,  the  consti- 
tutionality of  them  is,  I  presume,  not  now  to  be  shaken, 
if  it  were  ever  much  contested.  It  seems,  however, 
that  the  power  is  liable  to  great  abuse,  and  to  call  for 
the  most  careful  and  responsible  scrutiny  into  every 
particular  case  before  an  application  be  complied  with. 

Harbours,  within  the  above  character,  seem  to  have 
a  hke  claim  on  the  federal  authority.  But  what  an 
interval  between  such  a  harbour  as  that  of  New- York 
or  New-Orleans,  and  the  mouth  of  a  creek  forming  an 
outlet  for  the  trade  of  a  single  state  or  part  of  a  state 
into  a  navigable  stream,  and  the  principle  of  which 
would  authorize  the  improvement  of  every  road  leading 
out  of  the  state  towards  a  destined  market ! 

What,  again,  the  interval  between  clearing  of  its 
sawyers,  &c.,  the  Mississippi,  the  commercial  highway 
for  half  the  nation,  and  removing  obstructions  by  which 
the  navigation  of  an  inconsiderable  stream  may  be  ex- 
tended a  few  miles  only  within  a  single  state  ! 

The  navigation  of  the  Mississippi  is  so  important  in 
a  national  view,  so  essentially  belongs  to  the  foreign 
commerce  of  many  states,  and  the  task  of  freeing  it 
from  obstructions  is  so  much  beyond  the  means  of  a 
single  state,  and  beyond  a  feasible  concert  of  all  who 
are  interested  in  it,  that  claims  on  the  authority  and  re- 
sources of  the  nation  will  continue  to  be,  as  they  have 
been,  irresistible.     Those  who  regard  it  as  a  case  not 
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brought  by  these  features  within  the  legitimate  powers 
of  Congress,  must,  of  course,  oppose  the  claim.  Those 
who  admit  the  power  as  applicable  to  a  case  of  that 
description,  but  disown  it  in  every  case  not  nwrked  by 
adequate  peculiarities,  must  find,  as  they  can,  a  line 
separating  this  admissible  class  from  the  others ;  a  ne- 
cessity but  too  often  to  be  encountered  in  a  legislative'' 
career. 

Perhaps  I  ought  not  to  omit  the  remark,  that  al- 
though I  concur  in  the  defect  of  powers  in  Congress  on 
the  subject  of  internal  improvements,  my  abstract  opin- 
ion has  been,  that,  in  the  case  of  canals  particularly, 
the  power  would  have  been  properly  vested  in  Congress. 
It  was  more  than  once  proposed  in  the  convention  of 
1787,  and  rejected  from  an  apprehension,  chiefly,  that 
it  might  prove  an  obstacle  to  the  adoption  of  the  Con- 
stitution. Such  an  addition  to  the  federal  powers  was 
thought  to  be  strongly  recommended  by  several  consid- 
erations. 1.  As  Congress  would  possess,  exclusively, 
the  sources  of  revenue  most  productive  and  least  un- 
popular, til  at  body  ought  to  provide  and  apply  the 
means  for  the  greatest  and  most  costly  works.  2. 
There  would  be  cases  where  canals  would  be  highly 
important  in  a  national  view,  and  not  so  in  a  local 
view.  3.  Cases  where,  though  highly  important  in  a 
national  view,  they  might  violate  the  interest,  real  or 
supposed,  of  the  state  through  which  they  would  pass, 
of  which  an  example  might  now  be  cited  in  the  Ches- 
apeake and  Delaware  Canal,  known  to  have  been 
viewed  in  an  unfavourable  light  by  the  State  of  Dela- 
ware. 4.  There  might  be  cases  where  canals  or  a 
chain  of  canals  would  pass  through  sundry  states,  and 
create  a  channel  and  outlet  for  their  foreign  commerce, 
forming  at  the  same  time  a  ligament  for  the  Union,  and 
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extending  the  profitable  intercouiso  of  its  inenibeis,  and 
yet  be  of  hopeless  attainment  it'  left  to  the  limited  fac- 
ulties and  joint  exertions  of  the  states  possessing  tlie 
authority. 

It  cannot  be  denied,  that  the  abuse  to  which  the  ex- 
ercise of  the  power  in  question  has  appeared  to  be  lia- 
ble in  the  hands  of  Congress,  is  a  heavy  weight  in  the 
scale  opposed  to  it.  But  may  not  the  evil  have  grown, 
in  a  great  degree,  out  of  a  casual  redundancy  of  reve- 
nue, and  a  temporary  apathy  to  a  burden  bearing  indi- 
rectly on  the  people,  and  mingled,  moreover,  with  tlie 
discharge  of  debts  of  peculiar  sanctity  1  It  might  not 
happen,  under  ordinary  circumstances,  that  taxes  even 
of  the  most  disguised  kind  would  escape  a  wakefid 
control  on  the  imposition  and  application  of  them. 
The  late  reduction  of  duties  on  certain  imports,  and  the 
calculated  approach  of  an  extinguishment  of  the  pub- 
lic debt,  have  evidently  turned  the  popular  attention  to 
the  subject  of  taxes,  in  a  degree  quite  new ;  and  it  is 
more  likely  to  increase  than  to  relax.  In  the  event  of 
an  amendment  of  the  Constitution,  guards  might  be  de- 
vised against  a  misuse  of  the  power,  without  defeating 
an  important  exercise  of  it.  If  I  err  or  am  too  san- 
guine in  the  views  I  indulge,  it  must  be  ascribed  to  my 
conviction  that  canals,  railroads,  and  turnpikes  are  at 
once  the  criteria  of  a  wise  policy  and  causes  of  national 
prosperity ;  that  the  want  of  them  will  be  a  reproach 
to  our  republican  system,  if  excluding  them  ;  and  that 
the  exclusion,  to  a  mortifying  extent,  will  ensue,  if  the 
power  be  not  lodged  where  alone  it  can  have  its  duo 
effect. 

Dd 
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TO    C.    J.    INGERSOLL. 

Montpclicr,  February  2,  1831. 

Dear  Sir, 
I  have  received  your  letter  of  January  21,  asking, 

1.  Is  there  any  state  power  to  make  banks  ? 

2.  Is  the  federal  power  as  it  has  been  exercised,  or 
as  proposed  to  be  exercised  by  President  Jackson,  pref- 
erable ? 

The  evil  which  produced  the  prohibitory  clause  in 
the  Constitution  of  the  United  States  was  the  practice 
of  the  states  in  making  bills  of  credit,  and,  in  some  in- 
stances, appraised  property,  "a  legal  tender."  If  the 
notes  of  the  state  banks,  therefore,  whether  chartered 
or  unchartered,  be  made  a  legal  tender,  they  are  prohib- 
ited :  if  not  made  a  legal  tender,  they  do  not  fall  within 
the  prohibitory  clause.  The  number  of  the  "  Federal- 
ist" referred  to  was  written  with  that  view  of  the  sub- 
ject ;  and  this,  with  probably  other  contemporary  ex- 
positions, and  the  uninterrupted  practice  of  the  states 
in  creating  and  permitting  banks,  without  making  their 
notes  a  legal  tender,  would  seem  to  be  a  bar  to  the 
question,  if  it  were  not  inexpedient  now  to  agitate  it. 

A  virtual  and  incidental  enforcement  of  the  depreci- 
ated notes  of  the  state  banks,  by  their  crowding  out  a 
sound  medium,  though  a  great  evil,  was  not  foreseen ; 
and  if  it  had  been  apprehended,  it  is  questionable 
whether  the  Constitution  of  the  United  States,  which 
had  so  many  obstacles  to  encounter,  would  have  ven- 
tured to  guard  against  it  by  an  additional  obstacle.  A 
virtual,  and,  it  is  hoped,  an  adequate  remedy,  may  here- 
after be  found  in  the  refusal  of  state  paper,  when  de- 
based, in  any  of  the  federal  transactions,  and  in  the 
control  of  the  federal  bank  ;  this  being  itself  controlled 
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from  suspending  its  sjiccie  payments  by  tlie  public  au- 
thoritv. 

Ou  the  other  rpiestioii,  I  readily  decide  against  the 
project  reconunended  by  the  president.  Reasons  more 
than  sufficient  appear  to  have  been  presented  to  the 
public  in  the  reviews  and  other  comments  which  it  has 
called  forth.  How  far  a  hint  for  it  may  have  been 
taken  from  Mr.  Jefferson,  I  know  not.  The  kindred 
ideas  of  the  latter  may  be  seen  in  his  Memoirs,  &c., 
vol.  iv.,  page  196,  207,  526,  and  his  view  of  the  State 
Banks,  vol.  iv.,  pages  199  and  220. 

There  are  sundry  statutes  of  Virginia  prohibiting  the 
circulation  of  notes  payable  to  bearer,  whether  issued 
by  individuals  or  unchartered  banks. 


TO    C.    E.     HAYNKS. 

Montpclicr,  Feb.  25,  1831. 

Dear  Sir, 

I  have  received  the  copy  of  Judge  Clayton's  Review 
of  the  "  Report  of  the  Committee  of  Ways  and  Means," 
for  which  the  envelope  informs  me  that  I  am  indebted 
to  your  politeness. 

A  perusal  of  the  review  has  left  an  impression  highly 
favourable  to  the  talents  of  the  author  and  to  the  ac- 
complishments of  his  pen.  But  I  cannot  concur  in 
his  views  and  reasonings  on  some  of  the  material  points 
in  discussion  ;  and  I  must  be  permitted  to  think  he  has 
done  injustice  in  the  remark,  "  that  I  seem  to  have  sur- 
rendered all  my  early  opinions  at  discretion." 

I  am  far  from  regarding  a  change  of  opinions,  under 
the  lights  of  experience  and  the  results  of  improved  re- 
flection, as  exposed  to  censure;  and  still  farther  from 
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the  vanity  of  supposing  myself  less  in  need  of  that  priv- 
ilege than  others.  But  I  had  indulged  the  belief  that 
there  were  few,  if  any,  of  my  contemporaries,  through 
the  long  period  and  varied  scenes  of  my  political  life, 
to  whom  a  mutability  of  opinion  was  less  applicable,  on 
the  great  constitutional  questions  which  have  agitated 
the  public  mind. 

The  case  to  which  the  judge  more  especially  refer- 
red was  doubtless  that  of  the  bank,  which  I  had  ori- 
ginally opposed  as  unauthorized  by  the  Constitution, 
and  to  which  I  at  length  gave  my  official  assent.  But 
even  here  the  inconsistency  is  apparent  only,  not  real ; 
inasmuch  as  my  abstract  opinion  of  the  text  of  the 
Constitution  is  not  changed,  and  the  assent  was  given 
in  pursuance  of  my  early  and  unchanged  opinion,  that, 
in  the  case  of  a  constitution  as  of  a  law,  a  course  of 
authoritative  expositions  sufliciently  deliberate,  uniform, 
and  settled,  was  an  evidence  of  the  public  will  neces- 
sarily overruling  individual  opinions.  It  cannot  be  less 
necessary  that  the  meaning  of  a  constitution  should  be 
freed  from  uncertainty,  than  that  the  law  should  be  so. 
That  cases  may  occur  which  transcend  all  authority 
of  precedents  must  be  admitted,  but  they  form  excep- 
tions which  will  speak  for  themselves  and  must  justify 
themselves. 

I  do  not  forget  that  the  chain  of  sanctions  to  the 
bank  power  has  been  considered  as  broken  by  a  veto 
of  Vice-president  Clinton  to  a  bill  establishing  a  bank. 
But  it  is  believed  to  be  quite  certain,  that  the  equality 
of  votes  which  referred  the  question  to  his  casting  vote 
was  occasioned  by  a  union  of  some,  who  disapproved 
the  plan  of  the  bank  only,  with  those  who  denied  its 
constitutionality  ;  and  that,  on  a  naked  question  of  con- 
stitutionalitv.   a   majority   of  the   Senate  v.ould   have 
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added  another  sanction,  as  at  a  later  period  was  done 
to  the  vahdity  of  such  an  institution. 

If  this  explanation  should  be  found  obtrusive,  I  hope 
you  will  recollect  that  you  have  been  accessary  to  it, 
and  that  it  will  not  prevent  an  acceptance  of  the  re- 
spectful salutations  which  are  cordially  ofi'ered. 


TO    JAMES    ROBERTSON. 

March  27,  1S31. 

Dear  Sir, 

I  have  received  your  letter  of  the  8tli,  but  it  was  not 
until  the  23d  instant. 

The  veil  which  was  originally  over  the  draught  of 
the  resolutions  offered  in  1798  to  the  Virginia  Assem- 
bly having  been  long  since  removed,  I  may  say,  in  an- 
swer to  your  inquiries,  that  it  was  penned  by  me ;  and 
that,  as  it  went  from  me,  the  third  resolution  contained 
the  word  "  alone,"  which  was  struck  out  by  the  House 
of  Delegates.  Why  the  alteration  was  made,  I  have 
no  particular  knowledge,  not  being  a  member  at  the 
time.  I  always  viewed  it  as  an  error.  The  term  was 
meant  to  confine  the  meaning  of  "  parties  to  the  con- 
stitutional compact"  to  the  states  in  the  capacity  in 
which  they  formed  the  compact,  in  exclusion  of  the  state 
governments  which  did  not  form  it.  And  the  use  of 
the  term  "  states"  throughout  in  the  plural  numlier  dis- 
tinguished between  the  rights  belonging  to  them  in 
their  collective,  from  those  belonging  to  them  in  their 
individual  capacities. 

With  respect  to  the  terms  following  the  term  "  uncon- 
stitutional," viz.,  "  not  law,  but  null,  void,  and  of  no  force 
or  effect,"  which  were  stricken  out  of  the  seventh  reso- 
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Iiitioii,  my  memory  cannot  say  positively  whether  they 
were  or  were  not  in  the  original  draught,  and  no  copy 
of  it  appears  to  have  been  retained.  On  the  presump- 
tion that  they  were  in  the  draught  as  it  went  from  me, 
I  am  confident  that  they  must  have  been  regarded  only 
as  giving  accumulated  emphasis  to  the  declaration,  that 
the  alien  and  sedition  acts  had,  iu  the  opinion  of  the 
assembly,  violated  the  Constitution  of  the  United  States, 
and  not  that  the  addition  of  them  could  annul  the  acts 
or  sanction  a  resistance  of  them.  The  resolution  was 
expressly  declaratory,  and,  proceeding  from  the  Legisla- 
ture only,  which  was  not  even  a  party  to  the  Consti- 
tution, could  be  declaratory  of  opinion  only. 

It  may  not  be  out  of  place  here  to  remark,  that  if  the 
insertion  of  those  terms  in  the  draught  could  have  the 
efiect  of  showing  an  inconsistency  in  its  author,  the 
striking  them  out  would  be  a  protest  against  the  doc- 
trine which  has  claimed  the  authority  of  Virginia  in  its 
support. 

If  the  third  resolution  be  in  any  degree  open  to  mis- 
construction on  this  point,  the  language  and  scope  of 
the  seventh  ought  to  control  it ;  and  if  a  more  explicit 
guard  against  misconstruction  was  not  provided,  it  is 
explained  in  this,  as  in  other  cases  of  omission,  by  the 
entire  absence  of  apprehension  that  it  could  be  neces- 
sary. Who  could,  at  that  day,  have  foreseen  some  of 
the  comments  on  the  Constitution  advanced  at  the 
present  X 

The  task  you  have  in  hand  is  an  interesting  one,  the 
more  so  as  there  is  certainly  room  for  a  more  precise 
and  regular  history  of  the  articles  of  confederation  and 
of  the  Constitution  of  the  United  States  than  has  yet 
appeared.  I  am  not  acquainted  with  Pitkin's  work, 
and  it  was  not  within  the  scope  of  Marshall's  Life  of 
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Washington  to  introduce  more  of  constitutional  his- 
tory than  was  involved  in  his  main  subject.  The  jour- 
nals of  the  state  legislatures,  with  the  journal  and  de- 
bates of  the  state  conventions,  and  the  journal  and  other 
printed  accounts  of  the  proceedings  of  the  federal  con- 
vention of  17S7,  are,  of  course,  the  primary  sources  of 
information.  Some  sketches  of  what  passed  in  that 
convention  have  found  their  way  to  the  public,  partic- 
ularly those  of  Judge  Yates  and  of  Mr.  Luther  Martin. 
But  the  judge,  though  a  highly  respectable  man,  was  a 
zealous  partisan,  and  has  committed  gross  errors  in  his 
desultory  notes.  He  left  the  convention  also  before  it 
had  reached  the  stages  of  its  deliberations  in  which  the 
character  of  the  body  and  the  views  of  individuals  were 
sufficiently  developed.  Mr.  Martin,  who  was  also  pres- 
ent but  a  part  of  the  time,  betrays,  in  his  communica- 
tion to  the  Legislature  of  Maryland,  feelings  which  had 
a  discolouring  effect  on  his  statements.  As  it  has  be- 
come known  that  I  was  at  much  pains  to  preserve  an 
account  of  what  passed  in  the  convention,  I  ought  per- 
haps to  observe,  that  I  have  thought  it  becoming,  in 
several  views,  that  a  publication  of  it  should  l)e  at  least 
of  a  posthumous  date. 

I  know  not  that  I  could  refer  you  to  any  other  ap- 
propriate sources  of  information  which  will  not  have 
occurred  to  you,  or  not  fall  within  your  obvious  re- 
searches. The  period  which  your  plan  embraces 
abounds  with  materials  in  pamphlets  and  in  newspaper 
essays  not  published  in  that  form.  You  would  doubt- 
less find  it  worth  while  to  turn  your  attention  to  the 
collections  of  the  historical  societies  now  in  print  in 
some  of  the  states.  The  library  of  Pliiladelphia  is 
probably  rich  in  pertinent  materials.  Its  catalogue 
a-lone  might  point  to  such  as  are  otherwise  attainable. 
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Altliougli  I  might,  with  little  risk,  leave  it  to  your  own 
inference,  I  take  the  liberty  of  noting  that  this  hasty 
compliance  with  your  request  is  not  for  the  public  eye, 
adding  only  my  sincere  wishes  for  the  success  of  the 
undertaking  which  led  to  it. 


TO    JAMES    ROBERTSON. 

Montpelicr,  April  20,  1831, 

Dear  Sir, 
Your  letter  of  the  3d  instant,  postmarked  the  5th, 
was  not  received  tilt  the  day  before  yesterday,  the  ]8th. 
I  know  not  that  I  can  say  anything  on  the  constitu- 
tional points  stated,  which  has  not  been  substantially 
said  in  publications  into  which  I  liave  been  heretofore 
led.  In  general,  I  adhere  to  the  remark,  that  the  proper 
way  to  understand  our  novel  and  complex  system  of 
government  is  to  avoid,  as  much  as  may  be,  the  use 
of  technical  terms  and  phrases  appropriate  to  other 
forms  ;  and  to  examine  the  process  of  its  formation,  the 
peculiarity  of  its  structure,  and  the  hmitation  and  dis- 
tribution of  its  powers.  Much  of  the  constitutional 
controversy  which  has  prevailed  has  turned,  as  often 
happens,  on  the  different  ideas  attached  to  the  language 
employed,  and  would  have  been  obviated  by  previous 
definitions  of  its  terms.  That  the  people  of  the  Uni- 
ted kStates  formed  the  Constitution,  will  be  denied  or 
affirmed,  according  to  the  sense  in  which  the  expression 
is  understood.  The  main  question  is  whether  they 
have  not  given  to  the  charter  a  sanction,  in  a  capacity 
and  a  mode  that  shuts  the  door  against  all  such  dis- 
uniting and  nullifying  doctrines  as  those  lately  ad- 
vanced. 
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If  the  authority  to  admit  new  states  be  siifticiently 
conveyed  by  the  text  of  the  Constitution,  there  would 
seem  to  be  not  more  difficulty  in  the  principle  of  the 
case  than  in  that  of  naturalizing  an  alien,  at  least 
where  the  territory  of  the  admitted  state  made  a  part 
of  the  original  domain.  In  the  case  of  an  acquired  ter- 
ritory, with  its  inhabitants,  as  in  that  of  Louisiana,  the 
questions  belonging  to  it  are  questions  of  construction, 
turning  on  the  constitutional  authority  to  acquire,  and 
to  admit  when  acquired.  You  are  no  doubt  aware 
that  such  questions  were  actually  raised  on  that  occa- 
sion. 

With  respect  to  the  words  "  general  welfare,"  I  liave 
always  regarded  them  as  qualified  by  the  detail  of  pow- 
ers connected  with  them.  To  take  them  in  a  literal 
and  unlimited  sense  would  be  a  metamorphosis  of  the 
Constitution  into  a  charter,  which  there  is  a  host  of 
proofs  was  not  contemplated  by  its  creators.  If  the 
words  obtained  so  readily  a  place  in  the  "  articles  of 
confederation,"  and  received  so  little  notice  in  their  ad- 
mission into  the  present  Constitution,  and  retained  for 
so  long  a  time  a  silent  place  in  both,  the  fairest  expla- 
nation is,  that  the  words,  in  the  alternative  of  meaning 
nothing  or  meaning  everything,  had  the  former  mean- 
ing taken  for  granted. 

I  have  availed  myself,  sir,  of  your  permission  to  give 
a  brief  answer  to  your  letter,  and  the  rather  as  the  in- 
terval between  its  receipt  and  your  intended  departure 
for  the  AVest  did  not  well  admit  of  a  long  one.  Nor, 
indeed,  with  more  time,  coidd  I  have  added  much  to  it 
that  would  not  have  been  superfluous  to  you,  as  well  as 
inconvenient  at  the  octogenary  age  of  which  I  am  re- 
minded whenever  I  take  up  my  pen  on  such  subjects. 
E  E  10 
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TO    MR.    IXGERSOLL. 


Dear  Sir, 

I  have  received  your  friendly  letter  of  the  IStli  in- 
stant. The  few  lines  which  answered  yonr  former 
one  of  the  21st  January  last  were  written  in  haste  and 
in  bad  health ;  but  they  expressed,  though  without  the 
attention  in  some  respects  due  to  the  occasion,  a  dissent 
from  the  views  of  the  president  as  to  a  Bank  of  the 
United  States  and  a  substitute  for  it,  to  which  I  cannot 
but  adhere.  The  objects  of  the  latter  have  appeared 
to  me  to  preponderate  greatly  over  the  advantages  ex- 
pected from  it,  and  the  constitutionality  of  the  power 
I  still  regard  as  sustained  by  the  considerations  to 
which  I  yielded  in  giving  my  assent  to  the  existing 
bank. 

The  charge  of  inconsistency  between  my  objection 
to  the  constitutionality  of  such  a  bank  in  1791  and  my 
assent  in  1817,  turns  on  the  question  how  far  legisla- 
tive precedents,  expounding  the  Constitution,  ought  to 
guide  succeeding  legislatures  and  to  overrule  individual 
opinions. 

Some  obscurity  has  been  thrown  over  the  question 
by  confounding  it  with  the  respect  due  from  one  legis- 
lature to  laws  passed  by  preceding  legislatures.  But 
the  two  cases  are  essentially  different.  A  constitution 
being  derived  from  a  superior  authority,  is  to  be  ex- 
pounded and  obeyed,  not  controlled  or  varied,  by  the 
subordinate  authority  of  a  legislature.  A  law,  on  the 
other  hand,  resting  on  no  higher  authority  than  that 
possessed  by  every  successive  legislature,  its  expedi- 
ency as  well  as  its  meaning  is  within  the  scope  of  the 
latter. 
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The  case  iii  question  has  its  true  analogy  in  the  oh- 
ligatiou  arising  from  judicial  expositions  of  the  law  on 
succeeding  judges  ;  the  Constitution  being  a  law  to  the 
legislator,  as  the  law  is  a  rule  of  decision  to  the  judge. 

And  why  are  judicial  precedents,  when  formed  on 
due  discussion  and  consideration,  and  deliberately 
sanctioned  by  reviews  and  repetitions,  regarded  as  of 
binding  influence,  or,  rather,  of  authoritative  force  in 
settling  the  meaning  of  a  law  ?  It  must  be  answered, 
1st,  Because  it  is  a  reasonable  and  established  axiom, 
that  the  good  of  society  requires  that  the  rules  of  con- 
duct of  its  members  should  be  certain  and  known, 
which  woidd  not  be  the  case  if  any  judge,  disregarding 
the  decision  of  his  predecessors,  shoidd  vary  the  rule 
of  law  according  to  his  individual  interpretation  of  it. 
Misera  est  servitus  ubi  jus  est  aut  vagum  aut  incognitum. 
2d,  Because  an  exposition  of  the  law  publicly  made, 
and  repeatedly  confirmed  by  the  constituted  author- 
ity, carries  with  it,  by  fair  inference,  the  sanction  of 
those  who,  having  made  the  law  through  their  legisla- 
tive organ,  appear,  under  such  circumstances,  to  have 
determined  its  meaning  through  their  judiciary  organ. 

Can  it  be  of  less  consequence  that  the  meaning  of  a 
constitution  should  be  fixed  and  known,  than  that  the 
meaning  of  a  law  should  be  so  1  Can,  indeed,  a  law 
be  fixed  in  its  meaning  and  operation,  unless  the  Con- 
stitution be  so  ?  On  the  contrary,  if  a  particular  legis- 
lature, differing  in  the  construction  of  the  Constitution 
from  a  series  of  preceding  constructions,  proceed  to  act 
on  that  difference,  they  not  only  introduce  uncertainty 
and  instability  in  the  Constitution,  but  in  the  laws 
themselves ;  inasnutch  as  all  laws  preceding  the  new 
construction  and  inconsistent  with  it,  are  not  only  an- 
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nulled  for  the  future,  but  virtually  prououuced  nullities 
from  the  beginning. 

But  it  is  said  that  the  legislator,  having  sworn  to 
support  the  Constitution,  must  support  it  in  his  own 
construction  of  it,  however  different  from  that  put  on  it 
by  his  predecessors,  or  whatever  be  the  consequences 
of  the  construction.  And  is  not  the  judge  under  the 
same  oath  to  support  the  law  ?  Yet  has  it  ever  been 
su;'posed  that  he  was  required,  or  at  liberty  to  disre- 
gard all  precedents,  however  solemnly  repeated  and 
regularly  observed,  and,  by  giving  effect  to  his  own  ab- 
stract and  individual  opinions,  to  disturb  the  established 
course  of  practice  in  the  business  of  the  community  ? 
Has  the  wisest  and  most  conscientious  judge  ever  scru- 
pled to  acquiesce  in  decisions  in  which  he  has  been 
overruled  by  the  matured  opinions  of  the  majority  of 
his  colleagues,  and  subsequently  to  conform  himself 
thereto,  as  to  authoritative  expositions  of  the  law  ? 
And  is  it  not  reasonable  that  the  same  view  of  the  of- 
ficial oath  should  be  taken  by  a  legislator,  acting  under 
the  Constitution,  which  is  his  guide,  as  is  taken  by  a 
judge,  acting  under  the  law,  which  is  his  1 

There  is  in  fact  and  in  common  understanding,  a 
necessity  of  regarding  a  course  of  practice,  as  above 
characterized,  in  the  light  of  a  legal  rule  of  interpret- 
ing a  law,  and  there  is  a  like  necessity  of  considering 
it  a  constitutional  rule  of  interpreting  a  constitution. 

That  there  may  be  extraordinary  and  pecidiar  cir- 
cumstances controlling  the  rule  in  both  cases,  may  be 
admitted  ;  but  with  such  exceptions,  the  rule  will  force 
itself  on  the  practical  judgment  of  the  most  ardent 
theorist.  He  will  fuid  it  impossible  to  adhere,  and  act 
officially  upon,  his  solitary  opinions  as  to  the  meaning 
of  the  law  or  Constitution,  in  opposition  to  a  construe- 
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tion  reduced  to  practice  during  a  reasonable  period  of 
time ;  more  especially  when  no  prospect  existed  of  a 
change  of  construction  by  tlie  public  or  its  agents. 
And  if  a  reasonable  period  of  time,  marked  with  the 
usual  sanctions,  Avould  not  bar  the  individual  preroga- 
tive, there  could  be  no  limitation  to  its  exercise,  al- 
though the  danger  of  error  must  increase  with  the  in- 
creasing oblivion  of  explanatory  circumstances,  and 
with  the  continual  changes  in  the  import  of  words  and 
phrases. 

Let  it,  then,  be  left  to  the  decision  of  every  intelligent 
and  candid  judge,  which,  on  the  whole,  is  most  to  be 
relied  on  for  the  true  and  safe  construction  of  a  consti- 
tution, that  which  has  the  uniform  sanction  of  succes- 
sive legislative  bodies,  through  a  period  of  years  and 
under  the  varied  ascendancy  of  parties,  or  that  which 
depends  upon  the  opinions  of  every  new  legislature, 
heated  as  it  may  be  by  the  spirit  of  party,  eager  in  the 
pursuit  of  some  favourite  object,  or  led  astray  by  the 
eloquence  and  address  of  popidar  statesmen,  them- 
selves, perhaps,  under  the  influence  of  the  same  mis- 
leading causes. 

It  was  in  conformity  with  the  view  here  taken,  of 
the  respect  due  to  deliberate  and  reiterated  precedents, 
that  the  Bank  of  the  United  States,  though  on  the  ori- 
ginal question  held  to  be  unconstitutional,  received  the 
executive  signature  in  the  year  1817.  The  act  origi- 
nally establishing  a  bank  had  undergone  ample  discus- 
sions in  its  passage  through  the  several  branches  of 
the  government.  It  had  been  carried  into  execution 
throughout  a  period  of  twenty  years  with  annual  legis- 
lative recognitions ;  in  one  instance,  indeed,  with  a 
positive  ramification  of  it  into  a  new  state ;  and  with 
the  entire  acquiescence  of  all  the  local  authorities,  as 
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well  as  of  the  nation  at  large ;  to  all  of  uliicli  may  be 
added,  a  decreasing  prospect  of  any  change  in  the  pub- 
lic opinion  adverse  to  the  constitutionality  of  such  an 
institution.  A  veto  from  the  executive  under  these 
circumstances,  with  an  admission  of  the  expediency 
and  almost  necessity  of  the  measure,  would  have  been 
a  defiance  of  all  the  obligation's  derived  from  a  course 
of  precedents  amounting  to  the  requisite  evidence  of 
the  national  judgment  and  intention. 

It  has  been  contended  that  the  authority  of  prece- 
dents was  in  that  case  invalidated  by  the  consideration 
that  they  proved  only  a  respect  for  the  stipulated  dura- 
tion of  the  bank,  with  a  toleration  of  it  until  the  law 
should  expire  ;  and  by  the  casting  vote  given  in  the 
Senate  by  the  vice-president  in  the  year  1811,  against 
a  bill  for  establishing  a  national  bank,  the  vote  being 
expressly  given  on  the  ground  of  unconstitutionality. 
But  if  the  law  itself  was  unconstitutional,  the  stipula- 
tion was  void,  and  could  not  be  constitutionally  fulfilled 
or  tolerated.  And  as  to  tlie  negative  of  the  Senate  by 
the  casting  vote  of  the  presiding  officer,  it  is  a  fact,  well 
understood  at  the  time,  that  it  resulted,  not  from  an 
equality  of  opinions  in  that  assembly  on  the  power  of 
Congress  to  establish  a  bank,  but  from  a  junction  of 
those  who  admitted  the  power,  but  disapproved  the 
plan,  with  those  who  denied  the  power.  On  a  simple 
question  of  constitutionality,  there  was  a  decided  ma- 
ioritv  in  favour  of  it. 
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June  28,  1831. 

Dear  Sir, 
I  have  received  your  letter  of  the  12th  instant,  and 
am  very  sensihie  of  the  good  views  with  which  you  re- 
quest an  answer  at  length  to  the  claim  of  the  new 
states  to  the  federal  lands  within  their  limits.  But  you 
could  not  have  sufficiently  adverted  to  the  extent  of 
such  a  job,  nor  have  recollected  the  age  which  I  have 
now  reached,  itself  an  infirmity,  with  others  always 
more  or  less  incident  to  it ;  nor  have  been  aware  of  the 
calls  on  me,  as  the  only  surviving  source  of  information 
on  certain  subjects  now  under  anxious  investigation  in 
quarters  which  I  am  bound  to  respe><t.  I  feel  the  less 
regret  at  being  obliged  to  shrink  from  the  task  you 
mark  out  for  me,  as  I  am  confident  there  are  many 
equally,  if  not  better,  qualified  for  it,  and  as  it  cannot  be 
long  before  the  claim,  if  not  abandoned,  must  be  taken 
up  in  Congress,  where  it  can  and  will  be  demolished, 
unless,  indeed,  the  able  champions  be  kept  back  by  a 
hankering  after  a  Western  popularity.  In  my  situation 
I  can  only  say,  and  for  yourself  not  for  the  press,  that 
I  have  always  viewed  the  claim  as  so  unfair  and  un- 
just, so  contrary  to  the  certain  and  notorious  intentions 
of  the  parties  to  the  case,  and  so  directly  in  the  teeth 
of  the  condition  on  which  the  lauds  were  ceded  to  the 
Union,  that  if  a  technical  title  could  be  made  out  by 
the  claimants,  it  ought  in  conscience  and  honour  to  be 
waived.  But  the  title  in  the  people  of  the  United 
States  rests  on  a  foundation  too  just  and  solid  to  be 
shaken  by  any  technical  or  metaphysical  arguments 
whatever.  The  known  and  acknowledged  intentions 
of  the  parties  at  the  time,  with  a  prescriptive  sanction 
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of  SO  many  years  consecrated  by  the  intrinsic  princi- 
ples of  equity,  would  overrule  even  the  most  explicit 
declarations  and  terms,  as  has  been  done  without  the 
aid  of  that  principle  in  the  slaves,  who  remain  such  in 
spite  of  the  declarations  that  all  men  are  born  equally 
free. 

I  wish  you  success  in  the  election  for  which  you 
are  made  a  candidate.  You  do  not  name,  and  I  do  not 
know,  your  competitor.  He  will  doubtless  derive  some 
advantage  from  your  long  absences.  But,  being  now 
on  the  ground,  you  will  be  able  to  meet  the  objection 
with  the  best  explanation. 


TO    ELISIIA    SMITH. 

September  11,  1831. 

I  have  received,  sir,  your  letter  of  the  24t)i  ultimo,  in 
which  you  request  my  opinion  on  several  points  in- 
volved in  the  question  of  the  Bank  of  the  United 
States. 

It  might  not  be  proper  at  any  time,  and  especially  at 
the  present,  to  advance  mere  opinions  in  such  a  case 
without  discussing  the  grounds  on  which  they  rest. 
And  this  is  a  task  which  I  may  be  excused  from  un- 
dertaking at  the  great  age  I  have  reached,  now  the 
eighty-first  year,  and  under  a  painful  rheumatism  which 
has  for  some  time  been  my  companion. 

I  may  say  in  brief,  as  may  be  gathered  from  news- 
papers, that  I  consider  the  opinions  adverse  to  the  con- 
stitutionality of  the  Bank  of  the  United  States,  as  over- 
ruled by  the  kind  and  degree  of  sanctions  given  to  the 
establishment ;  that  the  restraint  on  the  states  from  emit- 
ting bills  of  credit  was  understood  to  have  reference  to 
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such  as  were  made  a  legal  tender ;  and  that  a  hank  of 
the  United  States  may  be  of  peculiar  aid  in  controlling 
suspensions  of  specie  payments  in  state  banks,  and  in 
securing  the  advantages  of  a  sound  and  uniform  cur- 
rency. 

As  to  the  precise  course  to  be  taken  by  Congress  on 
the  expiration  of  the  existing  charter,  I  am  willing  to 
confide  in  the  wisdom  of  that  body,  availing  itself  of 
the  lights  of  experience  past  and  in  progress. 

Well  assured  of  the  worthy  motives  to  your  letter, 
I  could  not  withhold  this  mark  of  respect  for  them  ; 
adding  only  a  request  that  it  may  not  bring  me  in  any 
way  before  the  public,  and  that  you  will  accept  the 
offer  of  my  friendly  salutations  and  good  wishes. 


TO    JOSEPH    C.    CABELL. 

Montpelier,  Sept.  16,  1831. 

Dear  Sir, 
I  did  not  receive  your  pamphlet  till  a  few  days  ago, 
and  your  letter  of  the  29th  ultimo  till  yesterday.  1 
thank  you  for  the  former,  which  did  not  need  the  apol- 
ogy it  contains  to  me.  I  am  not  surprised  at  the  good 
reception  it  meets  with.  The  views  it  presents  of  its 
topics,  and  the  documents  and  extracts  enforcing  them, 
form  an  appeal  to  intelligent  readers  that  could  not  be 
without  effect  in  spite  of  the  prejudices  encountered. 
I  thank  you  also  for  the  circumstantial  communica- 
tions in  your  letter,  and  congratulate  you  on  the  event 
which  restores  you  to  the  public  councils,  where  your 
services  will  be  valuable  on  several  accounts,  particular- 
ly in  defending  the  Constitution  and  Union  against  the 
false  doctrines  which  assail  them.  That  of  nuUifica- 
F  F 
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tion  seems  to  be  generally  abandoned  in  Virginia  bj 
those  who  had  most  leaning  towards  it.  But  it  still 
flourishes  in  the  hotbed  where  it  sprung  up,  and  will 
probably  not  die  away  while  mistaken  causes  of  exag- 
gerated sufferings  continue  to  nourish  it;  while  the 
tariff",  which  produced  it,  is  exclusively  charged  with 
the  inevitable  effects  of  a  market  equally  glutted  with 
the  products  of  the  land  and  with  the  land  itself. 

I  know  not  whence  the  idea  could  proceed  that  I 
concurred  in  the  doctrine,  that  although  a  state  could 
not  nullify  a  law  of  the  Union,  it  had  a  right  to  secede 
from  the  Union.  Both  spring  from  the  same  poison- 
ous root,  unless  the  right  to  secede  be  limited  to  cases 
of  intolerable  oppression,  absolving  the  party  from  its 
constitutional  obligations. 

I  hope  that  all  who  now  see  the  absurdity  of  nulli- 
fication, will  see  also  the  necessity  of  rejecting  the 
claim  to  effect  it  through  the  state  judiciaries,  which 
can  only  be  kept  in  their  constitutional  career  by  the 
control  of  the  federal  jurisdiction.  Take  the  linch- 
pins from  a  carriage,  and  how  soon  would  a  wheel  be 
ofi^  its  axle ;  an  emblem  of  the  speedy  fate  of  the  fed- 
eral system,  were  the  parties  to  it  loosened  from  the 
authority  which  confines  them  to  their  spheres. 


TO    N.    p.    TRIST. 

December,  1831. 

I  return,  with  my  thanks,  the  printed  speech  of  Col. 
Hayne  on  the  4th  of  July  last.  It  is  blotted  with 
many  strange  errors,  some  of  a  kind  not  to  have  been 
looked  for  from  a  mind  like  that  of  the  author. 

I  cannot  see  the  advantage  of  this  perseverance  of 
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South  Carolina  in  claiming  the  authoiity  of  tlie  Vir- 
ginia proceedings  in  1798,  99,  as  asserting  a  right  in  a 
single  state  to  nuHify  an  act  of  the  United  States. 
Where,  indeed,  is  the  fairness  of  attempting  to  palm  on 
Virginia  an  intention  which  is  contradicted  by  such  a 
variety  of  contemporary  proofs;  which  has,  at  no  inter- 
vening period,  received  the  slightest  countenance  from 
her ;  and  which,  with  one  voice,  she  now  disclaims  ? 
There  is  the  less  propriety  in  this  singular  effort,  since 
Virginia,  if  she  could,  as  is  impUed,  disown  a  doctrine 
which  was  her  own  offspring,  would  be  a  bad  author- 
ity to  lean  on  in  any  cause.  Nor  is  the  imprudence 
less  than  the  impropriety,  of  an  appeal  from  the  present 
to  a  former  period,  as  from  a  degenerate  to  a  purer 
state  of  political  orthodoxy  ;  since  South  Carolina,  to 
be  consistent,  would  be  obliged  to  surrender  her  present 
nullifying  notions  to  her  own  higher  authority,  when 
she  declined  to  concur  and  co-operate  with  Virginia 
at  the  period  of  the  alien  and  sedition  laws.  It  would 
be  needless  to  dwell  on  the  contrast  of  her  present 
nullifying  doctrines  with  those  maintained  by  her  po- 
litical champions  at  previous  and  not  very  remote 
dates. 

Besides  the  external  and  other  internal  evidence  that 
the  proceedings  of  Virginia,  occasioned  by  the  alien 
and  sedition  laws,  do  not  maintain  the  right  of  a  single 
state,  as  a  party  to  the  Constitution,  to  arrest  the  exe- 
cution of  a  law  of  the  United  States,  it  seems  to  have 
been  overlooked,  that  in  every  instance  in  those  pro- 
ceedings where  the  ultimate  right  of  the  states  to  in- 
terpose is  alluded  to,  the  plural  term  states  has  been 
used ;  the  term  state,  as  a  single  party,  being  invariably 
avoided.  And  if  it  had  been  suspected  that  the  term 
respective,  in  the  third  resolution,  would  have  been  mis- 
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construed  into  such  a  claim  of  an  individual  state,  or 
that  the  language  of  the  seventh  resolution,  invoking 
the  co-operation  of  the  other  states  with  Virginia, 
would  not  be  a  security  against  the  error,  a  more  ex- 
plicit guard  would  doubtless  have  been  introduced. 
But  surely  there  is  nothing  strange  in  a  concurrence 
and  co-operation  of.  many  parties  in  maintaining  the 
rights  of  each  within  itself. 

It  would  seem,  also,  to  be  deemed  an  object  of  impor- 
tance to  fix  the  charge  of  inconsistency  on  me  individ- 
ually, in  relation  to  the  proceedings  of  Virginia  in 
1798,  99.  But  it  happens  that  the  ground  of  the 
charge  particularly  relied  on  would  at  the  same  time 
exhibit  the  state  in  direct  and  pointed  opposition  to  a 
nullifying  import  of  those  proceedings. 

In  the  seventh  resolution,  which  declares  the  alien 
and  sedition  laws  to  be  "  unconstitutional,"  this  term 
was  followed  by  "  null,  void,  and  of  no  effect,"  which,  it 
is  alleged,  express  an  actual  nidlification  ;  and  as  they 
are  ascribed  to  me  as  the  drawer  of  the  resolution,  it 
is  inferred  that  I  must  then  have  been  a  nullifier, 
though  now  disclaiming  the  character.  These  partic- 
ular words,  though  essentially  the  same  with  unconsti- 
tutional, were  promptly  and  unanimously  stricken  out 
by  the  House  as  a  caution  against  misconstruction. 
Now,  admitting  that  they  were  in  the  original  draught 
of  the  resolution,  and  assuming  that  they  meant  more 
than  the  term  unconstitutional,  amounting  even  to  nul- 
lification, the  striking  them  out  turns  the  authority  of 
the  state  precisely  against  the  doctrine  for  which  that 
authority  is  claimed. 

Other,  and  some  not  very  candid,  attempts  are  made 
to  stamp  my  political  career  with  discrediting  inconsist- 
encies.    One  of  these  is  a  charge  that  1  have  on  some 


CORRESPONDENCE.  229 

occasions  represented  the  Supreme  Court  of  the  Uni- 
ted States  as  the  judge  iu  the  last  resort  on  the  l)ound- 
ary  of  jurisdiction  between  the  several  states  and  the 
United  States,  and  on  other  occasions  have  assigned 
this  last  resort  to  the  parties  to  the  Constitution.  It  is 
the  more  extraordinary  that  such  a  charge  should  have 
been  hazarded,  since,  besides  the  obvious  explanation 
that  the  last  resort  means,  in  one  case,  the  last  within 
the  purview  and  forms  of  the  Constitution  ;  and,  in  the 
other,  the  last  resort  of  all,  from  the  Constitution  itself 
to  the  parties  who  made  it ;  the  distinction  is  presented 
and  dwelt  on  both  in  the  report  on  the  Virginia  reso- 
lutions and  in  the  letter  to  Mr.  Everett,  the  very  doc- 
uments appealed  to  iu  proof  of  the  inconsistency. 
The  distinction  between  these  ultimate  resorts  is,  in 
fact,  the  same  within  the  several  states.  The  judiciary 
there  may  in  the  course  of  its  functions  be  the  last  re- 
sort within  the  provisions  and  forms  of  the  Constitu- 
tion, and  the  people,  the  parties  to  the  Constitution,  the 
last  in  cases  ultra  constitutional,  and  therefore  requi- 
ring their  interposition. 

It  will  not  escape  notice,  that  the  judicial  authority 
of  the  United  States,  when  overruling  that  of  a  state,  is 
complained  of  as  subjecting  a  sovereign  state,  with  all 
its  rights  and  duties,  to  the  will  of  a  court  composed  of 
not  more  than  seven  individuals.  This  is  far  from  a 
true  state  of  the  case.  The  question  would  be  be- 
tween a  single  state  and  the  authority  of  a  tribunal 
representing  as  many  states  as  compose  the  Union. 

Another  circumstance  to  be  noted  is,  that  the  nulli- 
fiers,  in  stating  their  doctrine,  omit  the  particular  form 
in  which  it  is  to  be  carried  into  execution ;  thereby 
confounding  it  with  the  extreme  cases  of  oppression 
which  justify  a  resort  to  the  original  right  of  resistance. 
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a  right  belonging  to  every  community,  under  every  form 
of  government,  consolidated  as  well  as  federal.  To 
view  the  doctrine  in  its  true  character,  it  must  be  rec- 
ollected that  it  asserts  a  right  in  a  single  state  to  stop 
the  execution  of  a  federal  law,  although  in  efiect  stop- 
ping the  law  everywhere,  until  a  convention  of  the 
states  could  be  brought  about,  by  a  process  requiring  an 
uncertain  time ;  and  finally,  in  the  convention,  when 
formed,  a  vote  of  seven  states,  if  in  favour  of  the  veto, 
to  give  it  a  prevalence  over  the  vast  majority  of  seven- 
teen states.  For  this  preposterous  and  anarchical  pre- 
tension there  is  not  a  shadow  of  countenance  in  the 
Constitution;  and  well  that  there  is  not,  for  it  is  cer- 
tain that,  with  such  a  deadly  poison  in  it,  no  constitu- 
tion could  be  sure  of  lasting  a  year;  there  having 
scarcely  been  a  year  since  ours  was  formed  without 
a  discontent  in  some  one  or  other  of  the  states,  which 
might  have  availed  itself  of  the  nullifying  prerogative. 
Yet  this  has  boldly  sought  a  sanction  under  the  name 
of  Mr.  Jefferson,  because,  in  his  letter  to  Major  Cart- 
wright,  he  held  out  a  convention  of  the  states,  as,  with 
us,  a  peaceable  remedy,  in  cases  to  be  decided  in  Eu- 
rope by  intesune  wars.  Who  can  believe  that  Mr. 
Jefferson  referred  to  a  convention  summoned  at  the 
pleasure  of  a  single  state,  with  an  interregnum  during 
its  deliberations  ;  and,  above  all,  with  a  rule  of  decision 
subjecting  nearly  three  fourths  to  one  fourth  ?  No  man's 
creed  was  more  opposed  to  such  an  inversion  of  the 
republican  order  of  things. 

There  can  be  no  objection  to  the  reference  made  to 
the  weakening  effect  of  age  on  the  judgment,  in  ac- 
counting for  changes  of  opinion.  But  inconsistency, 
at  least,  may  be  charged  on  those  who  lay  such  stress 
on  the  effect  of  age  in  one  case,  and  place  such  pecu- 
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liar  confidence  where  that  ground  of  distrust  would  be 
so  much  stronger.  What  was  the  comparative  age  of 
Mr.  Jefferson,  when  he  wrote  the  letter  to  Mr.  Giles, 
a  few  months  before  his  death,  in  which  his  language, 
though  admitting  a  construction  not  irreconcilable  with 
his  former  opinions,  is  held,  in  its  assumed  meaning,  to 
outweigh,  on  the  tariff  question,  opinions  deliberately 
formed  in  the  vigour  of  life,  reiterated  in  official  reason- 
ings and  reports,  and  deriving  the  most  cogent  sanc- 
tion from  his  presidential  messages  and  private  corre- 
spondences ?  What,  again,  the  age  of  General  Sumter, 
at  which  the  concurrence  of  his  opinion  is  so  triumph- 
antly hailed  1  That  his  judgment  may  be  as  sound  as 
his  services  have  been  splendid,  may  be  admitted  ;  but, 
had  his  opinion  been  the  reverse  of  what  it  proved  to 
be,  the  question  is  justified  by  the  distrust  of  opinions, 
at  an  age  very  far  short  of  his,  whether  his  venerable 
years  would  have  escaped  a  different  use  of  them. 

But  I  find  that,  by  a  sweeping  charge,  my  inconsist- 
ency is  extended  "to  my  opinions  on  almost  every 
important  question  which  has  divided  the  public  into 
parties."  In  supporting  this  charge,  an  appeal  is  made 
to  "Yates's  Secret  Debates  in  the  Federal  Convention 
of  1787,"  as  proving  that  I  originally  entertained  opin- 
ions adverse  to  the  rights  of  the  states ;  and  to  the 
writings  of  Col.  Taylor,  of  Caroline,  as  proving  that  I 
was  in  the  convention  "  an  advocate  for  a  consolidated 
national  government!' 

Of  the  debates,  it  is  certain  that  they  abound  in  er- 
rors, some  of  them  very  material  in  relation  to  myself. 
Of  the  passages  quoted,  it  may  be  remarked,  that  they 
do  not  warrant  the  inference  drawn  from  them.  They 
import  "that  I  was  disposed  to  give  Congress  a  powei 
10  repeal  state  laws,"  and  "that  the  states  ought  to  be 
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placed  under  tlie  control  of  the  general  government,  at 
least  as  much  as  they  were  formerly,  when  under  the 
Eritish  king  and  Padiameut." 

The  obvious  necessity  of  a  control  on  the  laws  of 
the  states,  so  far  as  they  might  violate  the  Constitution 
and  laws  of  the  United  States,  left  no  option  but  as  to 
the  mode.  The  modes  presenting  themselves  were, 
1.  A  veto  on  the  passage  of  the  state  laws.  2.  A  con- 
gressional repeal  of  them.  3.  A  judicial  annulment  of 
them.  The  first,  though  extensively  favoured  at  the 
outset,  was  found,  on  discussion,  liable  to  insuperable 
objections,  arising  from  the  extent  of  country  and  the 
multiplicity  of  state  laws.  The  second  was  not  free 
from  such  as  gave  a  preference  to  the  third,  as  now 
provided  by  the  Constitution.  The  opinion  that  the 
states  ought  to  be  placed  not  less  under  the  govern- 
ment of  the  United  States  than  they  were  under  that 
of  Great  Britain,  can  provoke  no  censure  from  those 
who  approve  the  Constitution  as  it  stands,  with  pow- 
ers exceeding  those  ever  allowed  by  the  colonies  to 
Great  Britain,  particularly  the  vital  power  of  taxation, 
which  is  so  indefinitely  vested  in  Congress,  and  to  the 
claim  of  which  by  Great  Britain,  a  bloody  war  and  final 
separation  was  preferred. 

The  author  of  the  "  Secret  Debates,"  though  highly 
respectable  in  his  general  character,  was  the  represent- 
ative of  the  portion  of  the  State  of  New- York  which 
was  strenuously  opposed  to  the  object  of  the  conven- 
tion, and  was  himself  a  zealous  partisan.  His  notes 
carry  on  their  face  proofs  that  they  were  taken  in  a 
very  desultory  manner,  by  which  parts  of  sentences,  ex- 
plaining or  qualifying  other  parts,  might  often  escape 
tlie  ear.  He  left  the  convention,  also,  on  the  5th  of 
July,  before  it  had  reached  the  midway  of  its  session. 
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aud  before  the  opiuions  of  the  members  were  fully  de- 
veloped into  their  matured  and  practical  shapes.  Nor 
did  he  conceal  the  feelings  of  discontent  and  disgust 
which  he  carried  away  with  him.  These  considera- 
tions may  account  for  errors,  some  of  which  are  self- 
condemned.  Who  can  believe  that  so  crude  and  un- 
tenable a  statement  could  have  been  intentionally  made 
on  the  floor  of  the  convention,  as  '■  that  the  several 
states  were  political  societies,  vanjing  from  the  lowest 
corporations  to  the  highest  sovereigns" ox "thsXthesXsXQS 
had  vested  all  the  essential  rights  of  government  in  the 
old  Congress  ?" 

On  recurring  to  the  writings  of  Col.  Taylor,*  it  will 
be  seen  that  he  founds  his  imputation  against  myself 
and  Governor  Randolph,  of  favouring  a  consolidated 
national  government,  on  the  resolutions  introduced  into 
the  convention  by  the  latter  in  behalf  of  the  Virginia  del- 
egates, from  a  consultation  among  whom  they  were  the 
result.  The  resolutions  imported  that  a  government, 
consisting  of  a  national  legislative,  executive,  and  judi- 
ciary, ought  to  be  substituted  for  the  existing  Congress. 
Assuming  for  the  term  national  a  meaning  coextensive 
with  a  single  consolidated  government,  he  filled  a  num- 
ber of  pages  in  deriving  from  that  source  a  support  of 
his  imputation.  The  whole  course  of  proceedings  on 
those  resolutions  ought  to  have  satisfied  him  that  the 
term  national,  as  contradistinguished  {xom  federal,  was 
not  meant  to  express  more  than  that  the  po%vers  to  be 
vested  in  the  new' government  were  to  operate  as  in  a 
national  government,  directly  on  the  people,  and  not,  as 
in  the  old  confederacy,  on  the  states  only.  The  extent 
of  the  powers  to  be  vested,  also,  though  expressed  in 

•  See  "  New  Views,"  written  after  the  journal  of 
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loose  terms,  evidently  had  reference  to  limitations  ana 
definitions  to  be  made  in  the  progress  of  the  work, 
distinguishing  it  from  a  plenary  and  consolidated  gov- 
ernment. 

It  ought  to  have  occurred,  that  the  government  of 
the  United  States,  being  a  novelty  and  a  compound, 
had  no  technical  terms  or  phrases  appropriate  to  it,  and 
that  old  terms  were  to  be  used  in  new  senses,  explained 
by  the  context  or  by  the  facts  of  the  case. 

Some  exulting  inferences  have  been  drawn  from  the 
change  noted  in  the  journal  of  the  convention  of  the 
word  national  into  "  United  States."  The  cJiange  may 
be  accounted  for  by  a  desire  to  avoid  a  misconception 
of  the  former,  the  latter  being  preferred  as  a  familiar 
caption.  That  the  change  could  have  no  effect  on  the 
real  character  of  the  government  was  and  is  obvious ; 
this  being  necessarily  deduced  from  the  actual  struc- 
ture of  the  government  and  the  quantum  of  its  powers. 

The  general  charge  which  the  zeal  of  party  has 
brought  against  me,  "  of  a  change  of  opinion  in  almost 
every  important  question  which  has  divided  the  parties 
in  this  country,"  has  not  a  little  surprised  me.  For,  al- 
though far  from  regarding  a  change  of  opinion  under 
the  lights  of  experience  and  the  results  of  improved  re- 
flection as  exposed  to  censure ;  and  still  farther  from 
the  vanity  of  supposing  myself  less  in  need  than  others 
of  that  privilege,  I  had  indulged  the  belief  that  there 
were  few  if  any  of  my  contemporaries,  through  the  long 
period  and  varied  services  of  my  political  life,  to  whom 
a  mutability  of  opinion  on  great  constitutional  ques- 
tions was  less  applicable. 

Beginning  with  the  great  question  growing  out  of 
the  terms  "  common  defence  and  general  welfare,"  my 
early  opinion  expressed  in  the  Federalist,  limiting  the 
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phrase  to  the  specified  powers,  has  been  adhered  to  on 
every  occasion  which  has  called  for  a  test  of  it. 

As  to  the  power  in  relation  to  roads  and  canals,  my 
opinion,  without  any  previous  variance  from  it,  was 
formally  announced  in  the  veto  on  the  Bonus  bill  in 
1817,  and  no  proof  of  a  subsequent  change  has  been 
given. 

On  the  subject  of  the  tariff  for  the  encouragement 
of  manufactures,  my  opinion  in  favour  of  its  constitu- 
tionality has  been  invariable  from  the  first  session  of 
Congress  under  the  new  Constitution  of  the  United 
States,  to  the  explicit  and  public  maintenance  of  it  in 
my  letters  to  Mr.  Cabell  in  1828. 

It  will  not  be  contended  that  any  change  has  been 
manifested  in  my  opinion  of  the  unconstitutionality  of 
the  alien  and  sedition  laws. 

With  respect  to  the  supremacy  of  the  judicial  power, 
on  questions  occurring  in  the  course  of  its  functions, 
concerning  the  boundary  of  jurisdiction  between  the 
United  States  and  individual  states,  my  opinion  in  fa- 
vour of  it  was,  as  the  forty-first  number  of  the  Feder- 
alist shows,  of  the  earliest  date ;  and  I  have  never 
ceased  to  think  that  this  supremacy  was  a  vital  princi- 
ple of  the  Coustitntion,  as  it  is  a  prominent  feature  in 
its  text.  A  supremacy  of  the  Constitution  and  laws 
of  the  Union,  without  a  supremacy  in  the  exposition 
and  execution  of  them,  would  be  as  much  a  mockery 
as  a  scabbard  put  into  the  hand  of  a  soldier  without  a 
sword  in  it.  I  have  never  been  able  to  see,  that,  with- 
out such  a  view  of  the  subject,  the  Constitution  itself 
should  be  the  supreme  law  of  the  land  ;  or  that  the  mii- 
formity  of  the  federal  authority  throughout  the  parties 
to  it  could  be  preserved,  or,  without  this  nnifonnity, 
anarchy  and  disunion  could  be  prevented. 
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On  the  subject  of  the  bank  alone  is  there  a  coloui 
for  the  charge  of  nmtability  on  a  constitutional  ques 
tion.  But  here  the  inconsistency  is  apparent,  not  real, 
since  the  change  was  in  conformity  to  an  early  and 
unchanged  opinion,  that,  in  the  case  of  a  constitution 
as  of  a  law,  a  course  of  authoritative,  deliberate,  and 
continued  decisions,  such  as  the  bank  could  plead,  was 
an  evidence  of  the  public  judgment,  necessarily  super- 
seding individual  opinions.  There  has  been  a  fallacy 
in  this  case,  as,  indeed,  in  others,  in  confounding  a 
question  whether  precedents  could  expound  a  consti- 
tution, with  a  question  whether  they  could  alter  a  con- 
stitution. This  distinction  is  too  obvious  to  need  elu- 
cidation. None  will  deny  that  precedents  of  a  certain 
description  fix  the  interpretation  of  a  law.  Yet  who 
will  pretend  that  they  can  repeal  or  alter  a  law  ? 

Another  error  has  been  in  ascribing  to  the  intention  ol 
the  convention  which  formed  the  Constitution,  an  undue 
ascendency  in  expounding  it.  Apart  from  the  diffi- 
culty of  verifying  that  intention,  it  is  clear,  that  if  the 
meaning  of  the  Constitution  is  to  be  sought  out  of 
itself,  it  is  not  in  the  proceedings  of  the  body  that  pro- 
posed it,  but  in  those  of  the  state  conventions,  which 
gave  it  all  the  validity  and  authority  it  possesses. 


TO    TOVVNSENn,  (s.  C.) 

Monlpclicr,  Dec    18,  1831. 

Dear  Sir, 
I  received,  on  the  14th,  your  letter  of  the  3d  instant, 
and  will  endeavour  to  answer  the  several  queries  con- 
tained in  it  according  to  my  knowledge  and  recollec- 
tions.    I  shall  do  it,  however,  with  a  wish  that  you 
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may  keep  in  mind  the  reserve  of  my  name,  which,  you 
are  aware,  must  be  most  agreeable  to  me.  It  is  so,  not 
because  I  am  unwilling  to  be  publicly  responsible  for 
my  statements  and  sentiments  where  the  occasion  ab- 
solutely demands  it,  but  because  where  that,  as  at  pres- 
ent, is  not  the  case,  my  appearance  before  the  public 
might  be  construed  into  an  intrusion  into  questions 
of  a  party  character,  and  because  I  might  be  exposed 
to  the  alternative  of  giving,  by  my  silence,  a  sanction 
to  erroneous  criticisms  or  of  taking  part  in  the  warfare 
of  politics  unbecoming  my  age  and  my  situation. 

You  ask  "  whether  Mr.  Jefferson  was  really  the  au- 
thor of  the  Kentucky  Resolutions  of  1799."  The 
inference  that  he  was  not  is  as  conclusive  as  it  is  ob- 
vious, from  his  letter  to  Col.  Wilson  Carey  Nicholas 
of  September  5,  1799,  which  expressly  declines,  for 
reasons  stated,  preparing  anything  for  the  Legislature 
of  that  year. 

Again,  "whether  the  father  of  the  Mr.  Nicholas  re- 
ferred to  in  the  letter  of  December  11,  1821,  as  having 
introduced  the  resolutions  of  1798  into  the  Kentucky 
Legislature,  be  not  the  same  individual  to  whom  Mr. 
Jeflerson  alludes  as  the  brother  of  Col.  Wilson  Carey 
Nicholas,  in  a  letter  addressed  to  the  latter  on  the  5th 
September,  1799,  vol.  iii.,  p.  420."  He  was  the  elder 
brother,  and  his  name  George.  He  died  prior  to  the 
Kentucky  resolutions  of  1799. 

What  might  or  would  have  been  the  meaning  at- 
tached to  the  term  nullify  by  Mr.  Jefferson,  is  to  be 
gathered  from  his  language  in  the  resolutions  of  1798 
and  elsewhere,  as  in  his  letter  to  Mr.  Giles,  December 
25,  1825,  viz.,  to  extreme  cases,  as  alone  justifying  a 
resort  to  any  forcible  relief.  That  he  ever  asserted  a 
•iffht  in  a  single  state  to  arrest  the  execution  of  an  act  of 
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Congress,  the  arrest  to  be  valid  and  permanent  unless 
reversed  by  three  fourths  of  the  states,  is  countenanced 
by  nothing  known  to  have  been  said  or  done  by  him. 
In  his  letter  to  Major  Cartwriglit,  he  refers  to  a  con- 
vention as  a  peaceable  remedy  for  conflicting  claims  of 
power  in  our  compound  government ;  but  whether  he 
alluded  to  a  convention  as  prescribed  by  the  Constitu-" 
tion,  or  brought  about  by  any  other  mode,  his  respect 
for  the  will  of  majorities,  as  the  vital  principle  of  re- 
publican government,  makes  it  certain  that  he  could 
not  have  meant  a  convention  in  which  a  minority  of 
seven  states  was  to  prevail  over  seventeen,  either  in 
amending  or  expounding  the  Constitution. 

Whether  the  debates  in  Kentucky  on  the  resolutions 
of  1798,  99,  were  preserved,  and  whether  anything  sim- 
ilar to  the  explanatory  report  iu  Virginia  took  place,  are 
points  upon  which  I  have  no  information.  If  there  be 
any  contemporary  evidence  explanatory  of  the  Virginia 
resolutions  beyond  the  documents  referred  to  in  the 
letter  of  August,  1830,  to  Mr.  Everett,  it  is  not  within 
my  present  recollection.  It  may  doubtless  exist  in 
pamphlets  or  newspapers  not  yet  met  with,  and  still 
more  in  private  letters  not  yet  brought  to  light. 

I  have  noticed,  in  a  paper  headed  "  Nullification 
Theory,"  published  in  the  Richmond  Enquirer  of  the 
20th  of  September,  views  of  Mr.  Jefierson's  opinions, 
which  may  perhaps  throw  light  on  the  object  of  your 
letter. 

I  will  add  nothing  to  these  hasty  remarks  but  a 
hope  that  the  fermentation  in  which  the  nullifying  doc- 
trine had  its  origin,  will  yield  to  moderate  councils  in 
the  federal  government,  and  that  the  shining  talents 
and  patriotic  zeal  which  have  espoused  the  heresy  will 
be  turned  to  objects  more  worthy  of  both. 
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TO    E.  D.  WHITE,  OF    LOUISIANA, 


J.  M.  presents  the  thanks  due  for  the  "  Remarks 
upon  a  Plan  for  the  total  Abolition  of  Slavery  in  the 
United  States'  with  which  he  has  been  favoured. 

The  views  taken  of  the  subject  are  very  interesting; 
but  an  error  is  noticed  in  ascribing  to  him  "  the  opin- 
ion that  Congress  possesses  constitutional  powers  to 
appropriate  public  funds  to  aid  this  redeeming  project 
of  colonizing  the  coloured  people."  He  wished  the 
powers  of  Congress  to  be  enlarged  on  this  subject. 

Montpelier,  Feb.  14,  1832. 


TO    HENRY    CLAY. 

March  22,  1S33. 

Dear  Sir, 

I  have  duly  received  yours  of  the  17tli.  Althougli 
you  kindly  release  me  from  a  reply,  it  may  be  proper 
to  say,  that  some  of  the  circumstances  to  which  you 
refer  were  not  before  known  to  me. 

On  the  great  question  before  Congress,  on  the  de- 
cision of  which  so  much  depends  out  of  Congress,  1 
ought  the  less  to  obtrude  an  opinion,  as  its  merits  es- 
sentially depend  on  many  details  which  I  have  never 
investigated,  and  of  which  I  am  an  incompetent  judge. 
I  know  only  that  the  tariff,  in  its  present  amount  and 
form,  is  a  so\irce  of  deep  and  extensive  discontent,  and 
I  fear  that,  without  alleviations,  separating  the  more 
moderate  from  the  more  violent  opponents,  very  serious 
effects  are  threatened.  Of  these,  the  most  formidable 
and  not  the  least  probable  would  be  a  Southern  con- 
vention ;  the  avowed  object  of  some,  and  the  unavowed 
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object  of  others,  whose  views  are  perhaps  still  more  to 
be  dreaded.  The  disastrous  consequences  of  disu- 
nion, obvious  to  all,  will  no  doubt  be  a  powerful  check 
on  its  partisans ;  but  such  a  con\  eution,  characterized 
as  it  would  be  by  selected  talents,  ardent  zeal,  and  the 
confidence  of  those  represented,  would  not  be  easily  • 
stopped  m  their  career;  especially  as  many  of  its  mem- 
bers, though  not  carrying  with  them  particular  aspira- 
tions for  the  honours,  &c.,  &c.,  presented  to  ambition 
on  a  new  theatre,  would  find  them  germinating  in  such 
a  hotbed. 

To  these  painful  ideas  I  can  only  oppose  hopes  and 
wishes  that,  notwithstanding  the  wide  space  and  warm 
feelings  which  divide  the  parties,  some  accommodating 
arrangement  may  be  devised  that  will  prove  an  imme- 
diate anodyne,  and  involve  a  lasting  remedy  to  the 
tariff  discords. 


TO    C.    E.    HAYNES. 

Montpelier,  August  27,  1832. 

Dear  Sir, 

I  have  received  your  letter  of  the  12th. 

In  the  very  crippled  and  feeble  state  of  my  health,  I 
cannot  undertake  an  extended  answer  to  your  inqui- 
ries, nor  should  I  suppose  it  necessary  if  you  have  seen 
my  letter  to  Mr.  Everett,  in  August,  1830,  in  which  the 
proceedings  of  Virginia  in  1798,  99,  were  explained, 
and  the  novel  doctrine  of  nulhfication  adverted  to. 

The  distinction  is  obvious  between,  1st,  Such  inter- 
positions on  the  part  of  the  states  against  unjustifiable 
acts  of  the  federal  government  as  are  within  the  pro- 
visions and  forms  of  the  Constitution.     These  provis- 
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ions  and  forms  certainly  do  not  embrace  the  nidliljing 
process  proclaimed  in  Soutli  Carolina,  which  begins 
with  a  single  state  and  ends  with  the  ascendancy  of 
a  minority  of  states  over  a  majority ;  of  seven  over 
seventeen;  a  federal  law,  during  the  process,  being  ar- 
rested within  the  nullifying  state ;  and,  if  a  revenue 
law,  frustrated  through  all  the  states.  2d,  Interpositions 
not  within  the  purview  of  the  Constitution,  by  the 
states  in  the  sovereign  capacity  in  which  they  were 
parties  to  the  constitutional  compact.  And  here  it 
must  be  kept  in  mind,  that  in  a  compact  like  that  of 
the  United  States,  as  in  all  other  compacts,  each  of  the 
parties  has  an  equal  right  to  decide  whether  it  has  or 
has  not  been  violated  and  made  void.  If  one  contends 
that  it  has,  the  others  have  an  equal  right  to  insist  on 
the  validity  and  execution  of  it. 

It  seems  not  to  have  been  sufficiently  noticed,  that 
in  the  proceedings  of  Virginia  referred  to,  the  plural 
term  states  was  invariably  used  in  reference  to  their  in- 
terpositions;  nor  is  this  seuse  affected  by  the  object  of 
maintaining,  within  their  respective  limits,  the  authori- 
ties, rights,  and  liberties  appertaining  to  them,  which 
could  certainly  be  best  effectuated  for  each  by  co-oper- 
ating interpositions. 

It  is  true  that,  in  extreme  cases  of  oppression  justify- 
ing a  resort  to  original  rights,  and  in  which  passive  obe- 
dience and  nonresistance  cease  to  be  obligatory  under 
any  government,  a  single  state  or  any  part  of  a  state 
might  rightfully  cast  off  the  yoke.  What  would  be  the 
condition  of  the  Union,  and  the  other  members  of  it,  if 
a  single  member  could  at  will  renounce  its  connexion, 
and  erect  itself,  in  the  midst  of  them,  into  an  independ- 
ent and  foreign  power  ;  its  geographical  relations  re- 
maining the  same,  and  all  the  social  and  political  rela- 
H  n  11 
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tions,  witli  the  others,  converted  into  those  of  aliens 
and  of  rivals,  not  to  say  enemies,  pursuing  separate  and 
conflicting  interests  1  Should  the  seceding  state  be  the 
only  channel  of  foreign  commerce  for  states  having  no 
commercial  ports  of  their  own,  such  as  that  of  Con- 
necticut, New-Jersey,  and  North  Carolina,  and  now 
particularly  all  the  inland  states,  we  know  what  might 
happen  from  such  a  state  of  things  by  the  effects  of  it 
under  the  old  confederation  among  states  bound  as 
they  were  in  friendly  relations  by  that  instrument. 
This  is  a  view  of  the  subject  which  merits  more  devel- 
opments than  it  appears  to  have  received. 

I  have  sketched  these  few  ideas  more  from  an  un- 
willingness to  decline  an  answer  to  your  letter  than 
from  any  particular  value  that  may  be  attached  to  them. 
You  will  pardon  me,  therefore,  for  requesting  that  you 
will  regard  them  as  for  yourself,  and  not  for  publicity, 
which  my  very  advanced  age  renders  every  day  more 
and  more  to  be  avoided. 


TO   PROFESSOR    UAVIS.      (Not  Sent.) 

Monlpelier,  1832. 

Dear  Sir, 

I  received  in  due  time  the  copy  of  your  "  Lectures 
on  the  Constitutionality  of  the  Protective  Duties." 

No  one  can  commend  more  than  I  do  the  freedom 
with  which  you  have  discussed  the  subject,  or  be  more 
disposed  than  I  am  to  do  justice  to  the  ingenuity  of 
the  reasoning  and  the  literary  stamp  which  the  lecture 
exhibits.  But  as  it  has  taken  for  its  text  "  a  view  of 
the  constitutional  power  of  Congress  to  promote  and 
protect  domestic  manufactures,"  contained   in  a  letter 
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from  me  to  J.  C.  Cabell,  I  may  be  permitted  to  offer  the 
remarks  to  whic]i  I  think  the  adverse  view  maintained 
in  the  lecture  is  liable. 

I  must  begin  with  a  protest  against  the  passage  which 
classes  me  "  with  others  who  extend  the  constitutional 
power  of  Congress  over  commerce,  even  to  the  occu- 
pations of  tradesmen,  such  as  carpenters,"  &c.  Against 
such  an  error  I  might  safely  appeal  to  the  language  in 
several  parts  of  the  letter,  and  to  the  obvious  scope  of 
all  its  reasoning,  as  necessarily  showing  that  the  trade 
which  Congress  had  the  power  to  regulate  meant  com- 
merce, and,  in  its  application  there,  "foreign  commerce." 
But  in  the  outset  of  the  letter  is  a  sentence  which,  if  it 
had  not  been  overlooked,  would  have  saved  the  lecture 
from  the  error  it  committed.  The  sentence  is  in  tliese 
words  :  "  It  [the  question  to  be  e.xamined]  is  a  simple 
question,  whether  the  power  to  regulate  trade  with  /o?- 
eign  nations,  as  a  distinct  and  substantive  item  in  the 
enumerated  powers,  embraces  the  object  of  encoura- 
ging, by  duties,  restrictions,  and  prohibitions,  the  manu- 
factures and  products  of  the  country."  If,  in  citing  the 
Constitution,  the  word  trade  was  put  in  the  place  of 
commerce,  the  word  foreign  made  it  synonymous  with 
commerce.  Trade  and  commerce  are,  in  fact,  used  in- 
discriminately, both  in  books  and  in  conversation. 
Free  trade,  in  its  most  familiar  sense,  is  the  phrase  for 
the  freedom  of  foreign  commerce  ;  and  the  internal  in- 
terchanges between  the  towns  and  the  country  are  as 
often  expressed  by  the  term  commerce  as  by  the  term 
trade.  Whether  there  be  "others"  who  extend  the 
commercial  power  of  Congress  to  the  occupations  of 
tradesmen,  I  know  not.  If  there  be,  it  may  be  doubted 
whether  so  gross  a  misconstruction  was  entitled  to  all 
the  disproof  bestowed  on  it. 
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The  grounds  on  which  the  constitutionahty  of  the 
tariff  for  the  encoiiragetnent  of  manufactures  is  de- 
nied, are,  that  the  express  power  granted  to  Congress 
to  impose  duties,  Hmits  them  to  the  sole  purpose  of 
revenue,  and  that  no  power  to  impose  them  is  invohed 
in,  or  incident  to,  the  power  to  regulate  commerce  with 
foreign  nations. 

According  to  this  construction  of  the  Constitution, 
Congress  would  be  without  the  power  to  impose  duties 
ou  imports  for  protecting  domestic  articles  for  public 
defence,  for  retaliating  or  countervailing  foreign  regu- 
lations against  our  products,  or  even  for  securing  our 
navigation  against  the  monopolizing  pohcy  of  other 
governments. 

Yet  it  is  admitted  by  some  of  the  most  intelligent  op- 
ponents of  a  tariff  for  the  encouragement  of  domestic 
manufactures,  that  Congress  have  the  power  to  protect 
domestic  articles  necessary  for  public  defence ;  and 
there  are  few  who  deny  the  power  to  retaliate  or  coun- 
tervail foreign  restrictions  and  discriminations ;  nor 
any,  perhaps,  who  deny  it  in  behalf  of  our  navigation. 
Now  in  all  those  cases  it  is  known,  that  among  the 
means  of  executing  the  protective  power,  duties  on  im- 
ports are  the  most  common,  the  most  familiar,  and  the 
most  appropriate ;  often,  too,  where  they  have  the  ne- 
cessary effect  of  abridging  or  preventing,  instead  of 
raising  revenue. 

Those  who  admit  the  protective  pow  er  by  duties  on 
imports,  but  only  where  the  protective  effect  is  involved 
in,  or  results  from,  duties  having  revenue  directly  and 
principally  for  their  object,  are  not  a  little  puzzled  by 
cases  where  the  protective  effect  obviously  and  neces- 
sarily defeats  or  diminishes  the  revenue  object.  They 
might  be  reminded,  also,  that  they  would  make  a  pro- 
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tection  of  the  vital  interests  of  their  country  depend  on 
revenue  duties  on  imports,  when  the  wants  of  the  gov- 
ernment might  be  preferably  supplied  by  direct  taxes, 
by  the  sales  of  public  lands,  by  metallic  or  other  adven- 
titious resources.  The  great  demand  for  revenue,  and 
an  extensive  resort  to  duties  on  imports,  has  been  oc- 
casioned by  public  debts ;  and  it  would  be  a  strange 
doctrine  that  those  vital  interests  could  not  be  best  en- 
couraged or  protected  by  the  United  States,  withoui 
the  misfortune  of  being  in  debt,  or  with  the  good  for- 
tune of  having  other  resources  rendering  duties  on  im- 
ports unnecessary  and  ineligible.  The  casualties  and 
fluctuations  of  the  pecuniary  wants  of  a  government 
would  indeed  be  inconsistent  with  any  steady  and  ad- 
equate protection  of  domestic  products,  if  dependant  on 
the  amount  of  those  wants. 

On  the  concessions  made  by  the  adversaries  of  a 
protective  tariff',  the  lecture  seems  not  a  little  to  waver; 
sometimes  limiting  the  power  of  Congress  to  duties  for 
revenue  alone,  at  others  admitting,  though  with  hesita- 
tion and  doubts,  retaliatory  or  countervailing  duties 
against  foreign  restrictions,  but  under  the  following 
limitations  :  1.  That  the  duties  be  not  continued  after 
they  are  found  to  be  ineffectual  to  produce  tlie  repeal 
of  the  foreign  restrictions  (pages  14,  15).  ~'.  That 
the  duties  be  laid  for  the  purpose  of  promoting  com- 
merce. 3.  That  the  regulation  must  operate  external- 
ly, not  internally.  4.  That  the  object  be  not  an  en- 
couragement of  domestic  manufactures. 

1.  The  condition  on  which  a  continuance  of  a  retal- 
iating measure  is  made  to  depend,  namely,  its  being 
found  to  be  ineffectual,  is  too  indefinite  for  a  constitu- 
tional rtde.  But,  apart  from  this,  what  would  he  the 
effect  if  it  were  believed  to  be  a  constitutional  rule,  oi 
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even  an  inviolable  policy  of  the  government,  that  if  the 
foreign  party  would  hold  out,  this  country  would  give 
in  ?  It  would  be  as  well  to  submit  at  once,  as  to  enter 
the  contest  with  such  a  notice  to  the  other  party.  Nor 
would  the  effect  of  our  retirement  from  it  be,  as  the 
lecture  supposes  (p.  15),  a.  "  reciprocal  injury."  It 
would,  on  the  contrary,  be  a  complete  attainment  of- 
the  object  of  the  foreign  party.  Take,  for  example,  the 
case  of  a  foreign  government  discriminating  between 
its  vessels  and  ours,  by  a  tannage  duty  in  favour  of  its 
own,  and  a  retaliating  discrimination  on  our  part ;  is  it 
not  obvious  that  a  repeal  of  our  discrimination,  instead 
of  inflicting  an  injury  on  the  persevering  party,  -would 
secure  to  him  a  monopoly  of  the  navigation  between 
the  two  countries  I  If  illustration  could  be  required,  it 
might  be  found  in  what  occurred  between  the  peace  of 
1783  and  tlie  estabhshment  of  the  present  Constitution 
of  the  United  States.  Great  Britain  did  not  fail  to  en- 
force her  discriminating  laws  against  the  navigation  of 
this  country  in  its  independent  character.  Several  of 
the  states,  Virginia  in  the  number,  being  anxious  for  a 
just  reciprocity,  made  regulations  having  that  for  their 
object.  It  was  soon  found,  however,  that  the  experi- 
ments were  rendered  ineffectual  by  the  want  of  a  com- 
mon authority  to  unite  the  whole,  and  by  the  utter  fail- 
ure of  individual  retaliations.  The  consequence  was, 
that  Great  Britain,  being  satisfied  that  her  monopoly  had 
nothing  to  dread  from  this  quarter,  persevered  in  the 
enjoyment  of  it  until  the  federal  authority  created  by 
the  new  Constitution  was  put  in  force  against  it. 

2.  If  by  'promoting  be  meant  a  necessary  enlarge- 
ment of  commerce,  the  authority  for  applying  in  that 
sense  the  terms  "  regulate  connrierce"  does  not  appear. 
Commerce  may  be  advantageously  checked  in  some 
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cases  as  well  as  extended  in  others.  Most,  if  not  all, 
of  the  regulating  or  countervailing  regulations,  have  the 
eflect  of  abridging  commerce,  some  of  them  durably 
and  even  permanently.  In  regulating  commerce  with 
the  Indian  tribes,  it  may  well  happen  that  its  limits 
ought  to  be  narrowed.  Congress  are  authorized  to  reg- 
ulate the  value  of  foreign  coin.  It  was  never  under- 
stood that  the  value  might  not  be  reduced,  as  well  as 
raised ;  reduced,  not  with  a  view  to  promote,  but  to 
prevent  its  circulation.  [The  term  "  promote,"  taken 
in  the  latitude  it  would  bear,  would  open  a  wider 
door,  certainly  a  less  definite  range,  for  the  power  "  to 
regulate"  foreign  commerce  than  is  claimed  for  it.] 

3.  Nor  can  the  constitutional  power  of  Congress  to 
regulate  commerce  be  limited  to  regulations  operating 
externally  only,  and  in  no  manner  internally,  so  as  to 
interfere  with,  or  control,  the  pursuits  of  the  states. 
There  are  perhaps  but  few  regulations  of  foreign  com- 
merce which  do  not  operate  on  internal  pursuits, 
whether  the  regulations  be  in  the  form  of  municipal 
enactments  or  of  treaties.  What  is  the  duty  wliich 
protects  shipbuilding  itself,  which  is  a  species  of  man- 
ufacture, but  a  regulation  operating  internally,  and  so 
far  inviting  labour  and  capital  from  other  pursuits  ? 
What  are  the  late  stipulations  in  the  treaty  with  France, 
in  favour  of  her  silks  and  wiues,  but  so  many  interfe- 
rences controlling  the  production  of  these  articles 
among  ourselves  ? 

4.  The  final  limitation  of  duties  requires  "  that  they 
be  not  laid  for  the  purposes  of  protecting  or  encoura- 
ging manufactures."  To  avoid  anticipating  too  much 
the  main  question  to  be  decided,  the  following  case 
will  be  only  here  stated  as  bearing  on  it.  Should  a 
foreign  government,  a  case  far  from  imaginary,  give  a 
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bounty  on  the  export  of  its  manufactures,  for  the  obvi- 
ous purpose  of  tuiderselling  and  undermining  the  vital 
manufactures  of  another  countrj ,  would  not  a  duty  bal- 
ancing the  bounty  be  a  commercial  regulation,  an  ex- 
ercise of  the  power  "  to  regulate  commerce  with  foreign 
nations  1"  Yet  the  object  and  effect  of  the  regulation 
would  not  be  revenue,  for  that  would  be  diminished,  if 
not  prevented,  by  the  discouragement  of  the  imports. 
The  sole  object  and  effect  would  be  a  support  and  pro- 
tection of  domestic  manufactures. 

The  lecture  appears  to  have  fallen  into  several  errors 
or  inaccuracies  in  the  following  passage  (page  7) : 
"  While  duties  are  imposed  for  the  sole  purpose  of  rev- 
enue, the  nniformity  of  contribution  required  by  the 
Constitution  may  be  easihj  obtained.  But  if  they  may 
be  laid  for  any  other  purpose,  gross  practical  inequality 
is  the  unavoidable  result.  Again  :  while  duties  are  im- 
posed for  the  sole  purpose  of  revenue,  their  amount  is 
necessarily  regulated  by  the  wants  of  the  treasury  for 
those  objects  confided  to  the  care  of  the  federal  govern- 
ment. But  if  they  may  be  laid  for  the  purpose  of  reg- 
ulating commerce,  their  amount  is  illiinitahle,  and  may 
exceed  the  wants  of  the  treasury  by  countless  millions. 
What  then  becomes  of  the  restriction  which  controls 
the  appropriation  of  the  funds  of  the  government  ?  By 
that  restriction,  Congress  may  only  appropriate  money 
for  certain  objects.  These  objects  are  precisely  enu- 
merated, and  the  requisite  appropriations  for  them  are 
limited,  if  not  previously  ascertained.  But  whatever 
funds  are  raised  by  the  exercise  of  the  powers  of  gov- 
ernment. Congress  will  surely  appropriate  to  some  ob- 
jects," &c. 

If  by  uniformity  be  meant  equality  (though  that  is 
not  its  constitutional  meaning),  it  does  not  follow  that 
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It  would  be  easily  obtained  by  duties  on  imports  [that 
is,  on  consumption]  for  revenue  alone.  Whatever  be 
the  purpose  for  which  such  duties  are  laid,  inequality 
is  in  some  degree  unavoidable,  and  gross  inequality  but 
too  practicable.  Duties  for  the  mere  support  of  gov- 
ernment may  be  so  distributed  on  articles  differently 
consumed  in  different  places  or  by  different  classes,  as 
to  have  the  most  unequal  operation. 

Nor  does  it  follow,  if  duties  be  laid  for  the  purpose 
of  regulating  commerce,  "  that  their  amount  is  illimita- 
ble, and  may  exceed  the  wants  of  the  treasury  by  count- 
less millions."  The  power  to  regulate  commerce  being 
one  of  the  objects  expressly  confided  to  the  care  of  the 
federal  government,  the  language  used  would  import, 
that  no  duty  could  be  laid  for  regulating  commerce,  at 
least  if  not  producing  revenue,  a  point  yielded  [by  most 
of  the  opponents  of  the  tariff  in  favour  of  manufactures, 
and  apparently  elsewhere]  by  the  lecture  itself,  though 
here  it  seems  to  be  decided  on  the  ground  that  duties 
laid,  not  for  revenue,  but  "  for  the  purpose  of  regulating 
commerce,"  confided,  as  this  is,  to  the  care  of  the  fed- 
eral government,  and  if  sp  limited,  if  not  precisely  as- 
certained, is  "  illimitable."  Supposing  that  the  lecture 
meant,  by  regulating  commerce,  regulations  for  the  en- 
couragement of  manufactures,  still  the  amount  of  the 
encouraging  duties  would  not  necessarilij  be  illimitable 
more  than  the  amount  of  duties  for  revenue  alone. 
The  amount  would  depend  in  both  cases  on  that  of  the 
imports,  which  must  be  the  subject  of  estimate  in  both  ; 
with  this  difference  only,  that  precision  in  the  estimate 
where  the  encouragement  of  manufactures  is  the  ob- 
ject, may  be  slightly  affected  by  the  influence  of  the 
annual  progress  of  manufactures,  itself,  however,  not 
unsusceptible  of  estimate. 
li 
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The  lecture  in  this  passage  has  not  sufficiently  kept 
in  view  the  distinction  between  the  abuse  and  the  usur- 
pation of  power,  and  between  the  taxing  and  appropri- 
ating power.  It  takes  for  granted  that  Congress,  abu- 
sing its  power,  will  draw  more  money  into  the  treasury 
than  may  be  wanted  for  it,  and  will  appropriate  it  to 
objects  whether  submitted  to  them  by  the  Constitution 
or  not.  That  they  may  do  both,  and  may  have  done 
both,  is  quite  possible.  But  the  power  to  lay  duties  for 
the  encouragement  of  manufactures,  from  which  reve- 
nue may  accrue,  and  the  power  to  appropriate  it,  in- 
volve distinct  constitutional  questions.  Not  a  few  who 
regard  the  protective  tariff  as  constitutional,  limit  the 
appropriating  power  to  the  enumerated  objects  strictly 
interpreted,  whatever  be  the  source  of  the  revenue, 
whether  duties  on  imports,  direct  taxes,  mines,  captures 
in  war,  or  other  adventitious  sources.  However  liable 
to  abuse  the  contested  power  of  protection  may  be,  as 
a  source  of  surplus  revenue  and  as  a  means  of  waste- 
ful application,  the  extent  of  these  abuses  is  not  to  be 
compared  with  those  of  which  the  acknowledged  power 
of  providing  for  wars,  and  armies  and  navies,  is  suscep- 
tible. The  constitutional  control  of  Congress  in  ap- 
plying surplus  moneys  in  the  treasury  to  constitutional 
objects,  is  in  the  responsibility  of  that  body  to  its  con- 
stituents. The  liability  to  abuse  cannot  invalidate  a 
granted  power,  though  it  may  be  a  reason  for  not  grant- 
ing it  where  the  liability  to  abuse  was  not  more  than 
balanced  by  the  expected  use  of  it.  I  have  said  that 
equality  in  distributing  the  burden  of  duties  paid  by  the 
consumption  of  imported  articles  is  not  easily  obtained. 
This  would  be  the  case  if  the  duties  were  imposed  by 
the  states  individually  on  their  own  citizens.  In  the 
United  States,  the  difficulty  is  increased  by  the  greater 


CORRESPONDENCE.  251 

diversity  in  the  habits  and  other  circumstances  among 
the  states  themselves.  No  single  article  is  equally  con- 
sumed everywhere,  and  it  is  only  by  a  mixed  tarifi',  in 
which  inequalities  of  consumption  in  different  sections 
may  balance  each  other,  that  a  fair  distribution  of  the 
burden  can  be  approximated.  This  might  be  effected, 
in  a  certain  degree  at  least,  even  in  a  protective  tariff, 
by  such  an  arrangement  of  the  duties  as  would  balance 
the  burden  between  sections  consuming  the  unpro- 
tected articles  and  the  consumers  of  the  protected  ar- 
ticles ;  thus  leaving  the  policy  of  protection  in  every 
case,  as  much  as  possible,  to  the  question,  how  far  the 
protection  would  be  a  temporary  sacrifice,  compensa- 
ted by  its  general  and  permanent  advantages,  or  other- 
wise. 

In  a  marginal  note  [page  20]  it  is  observed,  that  "  so 
far  as  the  partial  operation  of  any  measure  of  the  fed- 
eral government  may  affect  its  constitutionality,  it  is  in 
regard  to  states,  and  not  mdividuals  or  classes  of  indi- 
viduals, that  it  must  have  this  operation  ;  because  states, 
and  not  individuals,  are  the  parties  to  the  federal  com- 
pact. This  is  more  particularly  the  case  in  respect  to 
all  measures  relating  to  taxation,  in  consequence  of  the 
provisions  of  the  Constitution  intended  to  secure  equal- 
ity of  contribution  among  the  states.  If  they  bear  un- 
equally on  individuals  or  classes,  they  are  unjust  and 
oppressive,  but  not,  therefore,  unconstitutional." 

The  precise  import  of  this  passage  is  not  very  clear. 
The  only  constitutional  provision  securing  equality  of 
contribution  among  the  states  is  in  the  case  of  direct 
taxes.  In  the  case  of  indirect  taxes  no  such  effect 
could  be  secured.  The  provision  which  requires  a 
uniformity  of  duties  in  all  the  ports  throughout  the 
states,  does  not  secure  equality  of  contribution  among 


252  CORRESPONDENCE. 

the  states,  more  than  among  individuals  or  classes ;  the 
intercourse  among  the  states  being  free,  and  the  arti- 
cles consumed  not  being  distinguished  by  reference  to 
their  ports  of  entry,  not  to  mention  that  there  are 
states  having  no  ports  of  entry.  Nor  is  the  distinction 
which  seems  to  be  implied  in  the  note  less  unsound 
than  the  reason  assumed  for  it,  "  that  states,  not  indi- 
viduals, are  parties  to  the  federal  compact." 

True  it  is  that  the  federal  compact  was  not  formed 
by  individuals  as  the  parties,  that  is,  by  the  people  act- 
ing as  a  single  community.  It  was  formed,  neverthe- 
less, by  the  people  acting  as  separate  communities,  in 
their  sovereign  and  highest  capacity ;  a  capacity  in 
which,  if  they  had  so  willed,  they  could  have  made 
themselves  a  single  community,  or  have  reduced  their 
confederate  system  into  an  ordinary  league  or  alliance; 
and  the  authority  which  could  have  done  the  former, 
could  certainly  take  the  middle  course,  which  was  taken 
in  establishing  the  existing  Constitution.  In  a  word, 
the  constitutional  compact  being  formed  by  an  author- 
ity perfectly  competent,  its  obligatory  and  operative 
character  must  be  the  same  as  if  it  had  been  formed  in 
any  other  mode  by  an  authority  not  more  competent ; 
and  while  undissolved  by  consent  or  by  force,  it  must 
be  executed,  within  the  extent  of  its  granted  powers, 
according  to  the  forms  and  provisions  prescribed  in  it, 
without  reference  to  the  mode  of  its  formation.  In' the 
event  of  a  dissolution  of  the  compact,  a  distinctive  ef- 
fect would  be,  that  the  states  would  fall  back  into  their 
character  of  single  and  separate  communities  ;  whereas 
a  dissolution  of  the  social  compact  on  which  single 
communities  are  founded,  would  have  the  effect  of  re- 
storing or  reducing  individuals  to  a  state  of  nature. 

But  the  people  were  not  only  parties  to  the  Consti- 
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tution  in  the  mode  explained  ;  tliej  stand  under  its  or- 
ganization in  tiie  same  relation  to  their  representatives 
in  the  Legislature  of  the  United  States,  as  they  do  to 
their  representatives  in  the  state  legislature,  and  have 
the  same  right  to  expect  from  the  former,  as  from  the 
latter,  a  like  regard  to  the  rules  of  justice  in  distribu- 
ting burdens,  especially  those  of  taxation,  among  indi- 
viduals and  classes,  as  among  sections  of  country  how- 
ever denominated.  The  Constitution  must  have  had 
this  in  view  when  vesting  in  the  representatives  of  the 
people,  in  exclusion  of  the  representatives  of  the  states, 
the  right  to  originate  bills  of  revenue.  It  may  be 
added,  that  the  obligation  of  the  federal  representatives 
to  a  fair  apportionment  of  taxes  on  individuals,  is 
strengtliened  by  the  consideration,  that  the  greatest  ex- 
penditures will  be  required  for  objects  submitted  to  the 
federal  authority,  for  the  state  of  war,  and  for  the  mili- 
tary and  naval  establishments  intended  to  prevent  or 
to  meet  it. 

The  lecture,  assuming  that  Congress  has  been  denied 
the  power  to  encourage  manufactures,  because  it  is  not 
specially  granted  as  a  direct  and  substantive  power, 
considers  the  patrons  of  the  power  as  exercising  a  pro- 
hibited power  by  means  of  a  power  not  granted.  But 
the  very  point  in  question  is  whether  the  power  has 
been  denied  ;  whether  the  granted  power  to  regulate 
commerce  with  foreign  nations  does  not  embrace  the 
object  of  domestic  manufactures,  though  not  specially 
named  in  the  grant.  If  every  exercise  of  power  not 
named  in  the  grant  was  understood  to  be  prohibited, 
which  of  the  granted  powers  might  not  be  without  the 
necessary  and  proper  means  of  attaining  its  object  ?  It 
is  admitted  by  the  lecture  itself,  and  still  more  expli- 
litly,  as  heretofore  noticed,  by  many  of  the  most  zeal- 
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ous  opponents  of  a  protective  tariff,  that  duties  and  re- 
strictions may  be  laid  on  imports  by  virtue  of  tlie  power 
to  regulate  foreign  commerce  as  encouragements  of 
navigation  and  shipbuilding,  of  articles  for  public  de- 
fence, and  as  retaliating  and  countervailing  the  discrim- 
inations and  restrictions  of  foreign  nations  against  our 
vessels  and  the  articles  of  commerce  conveyed  by  them." 
Yet  neither  of  these  exercises  of  power  is  specially 
named  in  the  grant  "  to  regulate  commerce  with  foreign 
nations."  And  it  is  worthy  of  special  remark,  that  this 
retaliating  or  countervailing  power  is  far  less  famihar 
in  the  practice  of  nations,  than  the  simple  power  to  en- 
courage domestic  products  by  commercial  regulations, 
and  especially  by  duties  on  imports.  How  is  it  possi- 
ble to  define  the  scope  of  the  regulating  power,  without 
either  limiting  it  to  the  ports  of  entry  and  clearance, 
and  other  particulars  affecting  the  vessels  and  their 
crews,  or  extending  the  power  to  the  articles  compo- 
sing the  cargoes,  which  in  fact  constitute  the  commerce 
itself?  and  how  can  they  be  regulated,  or  when  have 
they  been  regulated,  either  by  laws  or  treaties,  without 
including  a  reference  to  the  effect  of  the  regidation  on 
the  product  of  the  article  exchanged  1 

Examine  the  commercial  codes  of  all  nations,  and 
the  commercial  treaties  forming  or  enacted  into  regu- 
lations of  foreign  commerce,  and  it  will  be  seen  at 
once  that  the  most  important  part  of  them  describe  the 
articles  to  be  exchanged  between  the  parties,  with  the 
rate  of  duties  on  them,  and  that  this  is  done  principally 
with  reference  to  the  effect  of  the  regulations  on  their  re- 
spective products,  particularly  the  manufactured  branch 
of  them.  Examples  might  easily  be  multiplied.  See 
treaty  of  1786  between  France  and  Great  Britain.         * 

After  all,  we  must  be  guided   in  expoimding  "the 
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power  10  regulate  commerce  with  foreign  nations"  by 
the  intention  of  those  who  framed,  or,  rather,  who 
adopted  the  Constitution  ;  and  must  decide  that  inten- 
tion by  the  meaning  attached  to  the  terms  by  the 
"  usus"  which  is  the  arbitrium,  the  jus  and  the  norma 
loquandi,  a  rule  as  applicable  to  phrases  as  to  single 
words.  It  need  scarcely  to  be  observed,  that,  according 
to  this  rule,  the  intention,  if  ascertained  by  contempo- 
raneous interpretation  and  continued  practice,  could 
not  be  overruled  by  any  latter  meaning  put  on  the 
phrase,  however  warranted  by  the  grammatical  rules  of 
construction  were  these  at  variance  with  it. 

To  this  test,  the  intention  of  the  parties  to  the  Con- 
stitution, the  lecture  may  be  considered  as  making  the 
appeal  in  the  following  paragraph  : 

"  The  power  to  regulate  commerce,  like  all  othei 
grants  of  power  contained  in  the  Constitution,  must  be 
construed  according  to  the  intention  of  the  parties  to 
the  compact,  to  be  ascertained  by  the  terms  employed 
to  express  this  particular  grant,  by  the  context  of  the 
instrument,  and  by  the  general  objects  and  character 
of  the  federal  government.  That  intention,  so  far  as 
it  can  be  thus  ascertained,  we  shall  find  to  be  unequiv- 
ocally adverse  to  the  construction  of  this  power,  under 
which  is  claimed  the  right  to  encourage  domestic  man- 
ufactures." 

To  the  inference  that  the  intention  of  the  parties  to 
the  Constitution  will  be  found  to  be  unequivocally 
adverse  to  the  power  of  encouraging  domestic  man- 
ufactures, may  be  opposed  the  following  considera- 
tions : 

All  commercial  and  manufacturing  nations  had  been, 
and  then  were,  in  the  practice  of  imposing  duties  and 
restrictions  on  imported  manufactures,  as  a  protection 
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and  encouragement  of  their  own.  It  is  true  that  the 
government  of  those  nations  had  other  powers  which 
the  government  of  the  United  States  had  not.  But  it 
is  not  less  true  that  it  was  by  the  exercise  of  that  par- 
ticular power,  the  power  to  regulate  commerce  with 
other  nations,  as  embracing  the  object  of  protecting  do- 
mestic products,  that  duties  and  restrictions  were  im- 
posed on  the  articles  imported. 

In  no  nation  was  the  usage  more  constant  than  in 
Great  Britain,  the  parent  both  of  our  common  and  our 
commercial  language. 

Such  was  understood  to  be  an  appropriate  use  of 
the  power  among  the  states,  Virginia  included,  as  ap- 
pear by  her  attempts  to  give  effect  to  it,  previous  to  the 
surrender  of  the  power  to  the  Legislature  of  the  Uni- 
ted States.* 

That  it  was  the  intention  of  the  states  to  include  in 
the  grant  of  power  to  Congress  over  foreign  commerce 
a  power  to  encourage  manufactures  by  a  use  of  it,  may- 
be inferred  from  the  degree  in  which  manufactures  had 
grown  up  during  the  revolutionary  war,  and  from  the 
threatened  danger  of  overwhelming  importations  if 
checked  only  by  the  inadequate  regulations  of  com- 
merce by  the  manufacturing  states.  Mr.  Cox,  an  able 
and  well-informed  author  of  a  work  entitled  Cox's 
View  of  the  United  States,  in  the  part  written  prior  to 
the  present  Constitution,  but  as  an  argument  for  and  in 
the  prospect  of  such  an  event,  says  that  the  manufac- 
turing interest  was  then  considerable,  and  next  in  im- 
portance to  that  of  the  fisheries.  He  farther  alludes  to 
the  federal  convention,  then  meeting  or  met,  as  prom- 

♦  See  letters  to  Mr.  Cabell  of  September  18  and  October  30,  1828,  a  letter  of  J. 

M.  to  Mr.  Jefferson  of . ,  and  Journal  of  the  House  of  Delegates,  and  also  acts 

of  the  General  Assembly  of  Virginia. 
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ising  what  was  wanted.  The  evidence  oi'  the  state  of 
manufactures,  particularly  in  Pennsylvania,  will  be 
found  in  the  journals  and  other  prints  of  the  period. 

That  the  power  of  regulating  foreign  commerce  was 
expected  to  be  given  to,  and  used  by,  Congress  in  fa- 
vour of  domestic  manufactures,  may  be  seen  in  the  de- 
bates in  the  convention  of  Massachusetts.  They  were 
there  called  "a  great  interest,"  and  the  power  to  en- 
courage them  taken  for  granted  by  the  language  used 
on  both  sides  of  the  question  of  adopting  and  rejecting 
the  Constitution ;  a  fair  and  uncontradicted  indication 
of  the  general  view  of  the  subject.  [See  the  case  stated 
by  Mr.  Webster's  speech  at  Pittsburg.]  In  the  earliest 
debates  [see  Lloyd]  in  the  new  Congress,  Mr.  Fitzsim- 
mons,  a  member  from  Pennsylvania,  and  a  high  au- 
thority in  such  a  case,  remarks  :  "I  observed,  j\Ir.  Chair- 
man, by  what  the  gentlemen  have  said  who  have 
spoken  on  the  subject  before  you,  that  the  proposed 
plan  of  revenue  is  viewed  by  them  as  a  temporary  sys- 
tem, to  be  continued  only  until  proper  materials  are 
brought  forward  and  arranged  in  more  perfect  form.  I 
confess,  sir,  that  I  carry  my  views  on  this  subject  much 
farther ;  that  I  earnestly  wish  such  a  one,  which,  in  its 
operation,  will  be  some  way  adequate  to  our  present 
situation,  as  it  respects  our  agriculture  or  manufactures, 
and  our  commerce. 

"An  honourable  gentleman  (Mr.  Lawrence)  has  ex- 
pressed an  opinion,  that  an  enumeration  of  articles  will 
operate  to  confuse  the  business ;  so  far  am  I  from  seeing 
it  in  this  point  of  view,  that,  on  the  contrary,  I  conceive 
it  will  tend  to  facilitate  it ;  does  not  every  gentleman 
discover  that,  when  a  particular  article  is  offered  to  the 
consideration  of  the  committee,  he  will  be  better  able 
to  give  his  opinion  upon  it  than  on  an  aggregate  ques- 
K  K 
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tion  ?  because  the  partial  and  convenient  impost  laid 
on  such  article  by  individual  states  is  more  or  less 
known  to  every  member  in  the  committee.  It  is  also 
well  known,  that  the  amount  of  such  revenue  is  more 
accitrately  calculated  and  better  to  be  relied  on,  be- 
cause of  the  certainty  of  collection,  less  being  left  to  the 
officers  employed  in  bringing  it  forward  to  the  public 
treasury. 

"  It  being  my  opinion  that  an  enumeration  of  articles 
will  tend  to  clear  away  difficulties,  I  wish  as  many  to 
be  selected  as  possible  ;  for  this  reason  I  have  prepared 
myself  with  an  additional  number,  which  I  wish  sub- 
joined to  those  already  mentioned  in  the  motion  on 
your  table ;  among  these  are  some  calculated  to  en- 
courage the  productions  of  our  country,  and  protect  our 
infant  manufactures,  besides  others  tending  to  operate 
as  sumptuary  restrictions  upon  articles  which  are  often 
termed  those  of  luxury." 

By  another  member  (Mr.  Hartley)  it  was  remarked, 
that  "  The  business  before  the  House  is  certainly  of 
very  great  importance,  and  worthy  of  strict  attention. 
I  have  observed,  sir,  from  the  conversation  of  the  mem- 
bers, that  it  is  in  the  contemplation  of  some  to  enter  on 
this  business  in  a  limited  and  partial  manner,  as  it  re- 
lates to  revenue  alone  ;  but,  for  my  own  part,  I  wish  to 
do  it  on  as  broad  a  bottom  as  is  at  this  time  practica- 
ble. The  observations  of  the  honomable  gentleman 
from  South  Carolina  (Mr.  Tucker)  may  have  weight 
in  some  future  stage  of  the  business,  for  the  article  of 
tunnage  will  not  probably  be  determined  for  several 
days,  before  which  time  his  colleagues  may  arrive  and 
be  consulted  in  the  manner  he  wishes ;  but  surely  no 
argument  derived  from  that  principle  can  operate  to. 
discourage  the  committee  from  taking  such  measures 
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as  will  tend  to  protect  and  promote  our  domestic  man- 
ufactures. 

"  If  we  consult  the  history  of  the  ancient  world,  we 
shall  see  that  they  have  thought  proper,  for  a  long  time 
past,  to  give  great  encouragement  to  establish  manufac- 
tures, by  laying  such  partial  duties  on  the  importation  of 
foreign  goods  as  to  give  the  home  manufactures  a  con- 
siderable advantage  in  the  price  when  brought  to  mar- 
ket. It  is  also  well  known  to  the  committee,  that  there 
are  many  articles  that  will  bear  a  higher  duty  than 
others,  which  are  to  remain  in  the  common  mass,  and 
he  taxed  with  a  certain  impost  ad  valorem ;  from  this 
view  of  the  subject,  I  think  it  both  politic  and  just  that 
the  fostering  hand  of  the  general  government  should 
extend  to  all  those  manufactures  which  will  tend  to 
national  utility.  I  am  therefore  sorry  that  the  gentle- 
men seem  to  fix  their  minds  to  so  early  a  period  as  1783, 
for  we  very  well  know  our  circumstances  are  much 
changed  since  that  time.  We  had  then  but  few  man- 
ufactures among  us,  and  the  vast  quantities  of  goods 
that  flowed  in  upon  us  from  Europe  at  the  conclusion 
of  the  war,  rendered  those  few  almost  useless ;  since 
then,  we  have  been  forced  by  necessity  and  various 
other  causes  to  increase  our  domestic  manufactures  to 
such  a  degree  as  to  be  able  to  furnish  some  insufficient 
quantity  to  answer  the  consumption  of  the  whole 
Union,  while  others  are  daily  growing  into  importance. 
Our  stock  of  materials  is  in  many  instances  equal  to 
the  greatest  demand,  and  our  artisans  sufficient  to  work 
them  even  up  for  exportation ;  in  these  cases  I  think'it 
to  be  the  policy  of  every  enlightened  nation  to  give 
their  manufactures  that  degree  of  encouragement  ne- 
cessary to  perfect  them,  without  oppressing  the  other 
parts  of  the  community  ;  and  under  this  encouragement 


260  CORRESPONDENCE. 

the  industry  of  the  manufacturer  will  be  employed  to 
add  to  the  wealth  of  the  nation." 

A  farther  evidence  of  the  general  anticipation  is 
found  in  the  petitions  from  manufacturers  addressed  to 
Congress  at  the  first  opportunity  that  occurred.  [See 
Mr.  Webster,  as  above.] 

But  a  proof  not  to  be  resisted,  that  the  power  to  en- 
courage domestic  products  by  duties  on  imports  was 
intended  to  be  granted  to  Congress,  is  not  only  the  use 
made  of  the  power  at  their  first  session  under  the  new 
Constitution,  but  a  continued  use  of  it  for  a  period  of 
forty  years,  with  the  express  sanction  of  the  executive 
and  judicial  departments,  and  with  the  positive  concur- 
rence or  manifest  acquiescence  of  the  state  authorities 
and  of  the  people  at  large,  with  a  very  limited  excep- 
tion during  a  few  late  years. 

It  deserves  particular  attention,  that  the  Congress 
which  first  met  contained  sixteen  members,  eight  of 
them  in  the  House  of  Representatives,*  fresh  from  the 
convention  which  framed  the  Constitution,  and  a  con- 
siderable number  who  had  been  members  of  the  state 
conventions  which  had  adopted  it,  taken  as  well  from 
the  party  which  opposed  as  from  those  who  had  es- 
poused its  adoption.  Yet  it  appears  from  the  debates 
in  the  House  of  Representatives  (those  in  the  Senate 
not  having  been  taken),  that  not  a  doubt  was  started 
of  the  power  of  Congress  to  impose  duties  on  imports 
tor  the  encouragement  of  domestic  manufactures.  It 
is  not  unworthy  of  farther  notice,  that  propositions  of 
that  character  were  made  by  three  members  from  Vir- 
ginia ;  by  one  of  a  duty  on  coals,  in  favour  of  her  coal- 
pits ;  by  another  of  a  duty  on  hemp,  to  encourage  the 
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growth  of  the  article ;  and  by  a  third,  a  prohibition  of 
beef,  in  favour  of  American  graziers  ;  a  duty  being  pro- 
posed at  the  same  time  by  a  member  from  South  Caroh- 
na  on  hemp,  as  a  proper  encouragement  to  the  culture  of 
the  article  in  the  suitable  soil  and  climate  of  that  state. 
None  of  these  propositions  appear  to  have  had  revenue 
in  view,  and  that  as  to  beef,  of  course,  excluded  rev- 
enue. If  any  doubt  on  the  point  of  constitutionality 
had  existed,  these  propositions,  though  not  agreed  to, 
could  not  have  failed  to  call  forth  an  expression  of  if. 
Add  to  all  this  that  the  preamble  to  the  bill,  as  it  passed 
into  a  law,  contained  an  express  avowal  that  the  en- 
couragement of  manufactures  was  an  object  of  the  tariff 
imposed  by  it,  and  that  General  Washington,  who  was 
president  of  the  convention  and  signed  the  Constitu- 
tion, signed  the  bill  as  President  of  the  United  States. 
It  has  been  alleged  that  this  particular  clause  was  not 
repeated  in  any  succeeding  preamble  to  a  like  law ; 
and  that  the  omission  amounted  to  a  silent  disavowal 
of  the  precedent.  The  inference  would  be  a  very  fair 
one,  if  the  fact  on  which  it  rests  had  not  been  untrue, 
for  in  an  act  of  the  following  year  the  same  clause  is 
inserted  in  the  preamble ;  and  if  true,  the  inference 
would  have  been  met  by  another  fact,  that  Congress 
soon  discontinued  preambles  to  their  statutes  as  sources 
of  dilatory  discussion,  leaving  the  enactments  to  speak 
for  themselves. 

What  stronger  contemporaneous  evidence  could  be 
required  than  is  here  given  of  the  meaning  attached  by 
the  Federal  Legislature,  at  the  outset  of  the  govern- 
ment, and  with  the  best  means  of  knowing  that  attach- 
ed by  the  federal  convention,  to  the  power  of  regula- 
ting commerce  with  foreign  nations,  while  it  is  not  de- 
aied  that,  for  thirty  years,  that  meaning,  as  including 
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the  encouragement  of  manufactures,  was  not  drawn 
into  question  ;  that,  when  so  drawn,  it  was  constantly 
decided  by  majorities  in  the  Legislature  in  favour  of 
the  constitutionality  of  the  power ;  and  few,  if  any,  will 
allege  that  there  ever  has  been  a  time  when  majorities, 
both  of  the  states  and  of  the  people,  were  not  of  opin- 
ion that  the  power  existed. 

With  respect  to  the  executive  department,  it  appears 
that  every  president,  from  Washington  to  the  present 
inclusive,  concurred  in  the  legislative  construction  of 
the  Constitution.  For  the  reiterated  and  emphatic 
proofs,  let  me  refer  to  the  extracts  from  executive  mes- 
sages appended  to  the  letters  of  J.  Madison  to  J.  C. 
Cabell,  in  a  pamphlet  published  in  Richmond  in  1829. 
It  will  be  there  seen,  that  besides  the  messages  of  Mr. 
Jefferson,  the  great  weight  of  whose  name  has  been  so 
loudly  claimed  for  the  adverse  construction,  his  very  able 
and  elaborate  reports,  when  secretary  of  state,  on  the 
fisheries  and  on  foreign  commerce,  inculcated  the  policy 
of  exercising  the  protective  power,  without  indicating 
the  slightest  doubt  of  its  constitutionality.  Nay,  more,  it 
will  be  seen,  that  in  addition  to  these  high  official  sanc- 
tions to  it,  his  correspondence,  when  out  of  office  and 
at  leisure  to  review  his  opinions,  shows  that  he  adhered 
to  the  protective  principle  and  policy,  without  any 
doubt  on  the  point  of  constitutional  authority.  In  the 
scale  opposed  to  all  this  evidence,  given  at  different 
periods  of  his  long  life  and  under  varied  circumstances, 
has  been  hut  a  brief  passage  in  a  letter  written  a  few 
months  before  his  death  to  Mr.  Giles,  which  does  not 
necessarily  imply  any  change  of  opinion ;  on  the  con- 
trary, by  referring  the  one  there  expressed  to  an  erro- 
neous and  "indefinite"  abuse  of  power,  in  the  case  of' 
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the  tarifl"  equivalent  to  a  usurpation  of  power,  any  ap- 
pearance of  inconsistency  might  be  avoided. 

Of  the  sanctions  given  to  the  constitutionahty  of  the 
protective  power  by  the  judiciary  department,  it  would 
be  superfluous  to  speak. 

If  all  these  authoritative  interpretations  of  the  Con- 
stitution on  a  particular  point  cannot  settle  its  mean- 
ing and  the  intention  of  its  authors,  we  can  never  have 
a  stable  and  known  Constitution.  A  new  one  may  be 
made  by  every  new  Congress ;  while  a  like  disregard 
by  the  judiciary  department  of  its  own  deliberate  prac- 
tice, would  have  a  like  effect  in  setting  afloat  the  laws 
also,  and  producing  that  instability  which  is  incompat- 
ible with  good  government,  and  has  been  the  reproach 
and  downfall  of  too  many  popular  governments. 

If  an  acknowledged,  a  uniform,  and  a  long-contin- 
ued practice  under  written  constitutions  and  laws  can- 
not settle  their  meaning,  the  preposterous  result  would 
be,  that  the  longer  the  period  of  practice,  the  greater 
would  be  the  liability  to  new  constructions  of  them, 
from  the  effect  of  time  in  changing  the  meaning  01 
words  and  phrases.  What  inroads  would  be  made  in 
a  code,  if  the  ancient  statutes  were  to  be  read  through 
the  modern  meaning  of  their  phraseology  1  Some  of 
the  terms  of  the  federal  Constitution  have  already 
imdergone  perceptible  deviations  from  their  original 
import. 

It  has  been  argued  against  the  authority  of  the  pre- 
cedents regularly  continued  for  thirty  or  forty  years, 
that  the  true  character  of  a  political  system  might  not 
be  disclosed  even  within  such  a  period.  But  this 
would  not  disprove  the  intention  of  those  who  made 
the  Constitution.  It  would  show  only  that  it  waj 
made  liable  to  abuses  not  foreseen  nor  soon  to  appear 
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and  that  it  ought  to  be  amended,  but  by  the  authority 
which  made  it,  not  by  the  authority  subordinate  to  it ; 
by  the  creator,  not  by  the  creature  of  the  Constitution. 

It  cannot  be  admitted  that,  in  ascertaining  the  con- 
troverted meaning  of  the  constitutional  "  power  to  reg- 
ulate commerce  with  foreign  nations,"  no  regard  ought 
to  be  had  to  the  consideration,  that,  if  the  power  to  pro- 
tect domestic  products  be  not  in  Congress,  it  is  extin- 
guished in  the  United  States,  a  nation  already  in  some 
degree  a  manufacturing  one,  with  a  certainty  of  becom- 
ing deeply  interested  in  that  branch  of  industry,  and 
consequently  needing  the  protective  armour  against  the 
hostile  policy  of  other  nations. 

The  powers  of  government  in  our  political  system 
are  divided  between  the  states,  in  their  united  capacity 
and  in  their  individual  capacities.  The  powers,  take  j 
together,  ought  to  be  equal  to  all  the  objects  of  govern 
ment;  not  specially  excepted  for  special  reasons,  as  in 
the  case  of  duties  on  exports  ;  or  not  inconsistent  with 
the  principles  of  republican  government.  The  pre- 
sumption, therefore,  must  be  a  violent  one,  that  a  power 
for  the  encouragement  of  domestic  manufactures  was 
meant  to  be  included  in  the  power  vested  in  Congress 
"  to  regulate  commerce  with  foreign  nations,"  as  exer- 
cised by  all  nations  for  that  purpose,  unless  it  be  left  in 
an  adequate  form  with  the  individual  states.  The 
question  then  is,  whether  the  power  has  been  so  left 
with  the  states  ;  and  it  seems  to  be  admitted  by  all,  that 
it  has  been  taken  from  them,  if  not  reserved  to  them,  by 
the  tenth  section  of  article  first  of  the  Constitution. 
Now,  apart  from  the  indication  on  the  face  of  the 
journal  of  the  federal  convention,  that  the  power  re- 
served in  that  section  was  a  limited  one  for  local  pur- 
poses, it  may  be  affirmed  without  hesitation,  that  the 
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States  individually  could  not  it'  they  would,  and  would 
not  if  they  could,  exercise  it  for  the  encouragement  of 
their  manufactures.  They  could  not,  because  the  im- 
ported articles  being  less  burdened  in  the  other  states, 
would  find  their  way  from  and  through  the  adjoining 
states,  and  defeat  the  object ;  and  they  would  not  if 
they  could,  because  the  money  accruing  from  the  con- 
sumption of  the  articles  would  be  paid,  not  into  the 
state,  but  into  the  national  treasury,  while  the  cost  of 
guarding  and  enforcing  the  collection  would  exceed 
the  advantage  of  the  manufacture ;  and  the  advantage 
itself,  if  attained,  would  be,  in  a  manner,  common  to  all 
the  states.  The  result,  however,  on  the  whole,  would 
be,  that  the  state  making  the  attempt  would  lose  the 
commerce  in  the  article  without  gaining  the  manufac- 
ture of  it. 

The  incapacity  of  the  states  separately  to  regulate 
their  foreign  commerce,  was  fully  illustrated  by  an  ex- 
perience which  was  well  known  to  the  federal  conven- 
tion when  forming  the  Constitution.  It  was  well 
known  that  the  incapacity  gave  a  primary  and  power- 
ful impulse  to  the  transfer  of  the  power  to  a  common 
authority  capable  of  exercising  it  with  efi'ect.  It  may 
be  confidently  foretold,  that  if,  as  has  been  proposed, 
Congress  should  grant  a  general  consent  to  the  states 
to  impose  duties  on  imports  in  favour  of  their  domestic 
manufactures,  and  any  state  should  avail  itself  of  the 
consent,  the  e.xperiment  would  never  be  repeated  by 
the  same,  nor  the  example  be  followed  by  any  other 
state. 

It  is  true  that  certain  states,  having  peculiar  advan- 
tages for  foreign  commerce,  might  levy  both  on  their 
non-importing  neighbours  and  on  themselves  a  very 
limited  impost,  without  throwing  the  trade  into  other 
L  I.  12 
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channels,  and  be  able  so  tar  to  encourage  their 
tic  manufactures.  But  as  such  an  object  \vould  not 
fail  to  arouse  the  indignation  of  the  suffering  states,  it 
cannot  be  doubted  that  the  revision  and  control  ex- 
pressly reserved  to  Congress  would  be  at  once  inter- 
posed to  arrest  the  grievance.  New-York,  Pennsylva- 
nia, Rhode  Island,  and  Virginia,  previous  to  the  estab- 
lishment of  the  present  Constitution,  had  opportunities 
of  taxing  the  consumption  of  their  neighbours,  and  the 
exasperating  effect  on  them  formed  a  conspicuous 
chapter  in  the  history  of  the  period.  The  grievance 
would  now  be  extended  to  the  inland  states,  which  ne- 
cessarily receive  their  foreign  supplies  through  the  mar- 
itime states,  and  would  be  heard  in  a  voic€  to  which  a 
deaf  ear  would  not  be  turned. 

The  condition  of  the  inland  states  is  of  itself  a  suffi- 
cient proof  that  it  could  not  be  the  intention  of  those 
who  framed  the  Constitution  to  substitute,  for  a  power 
in  Congress  to  impose  a  protective  tariff,  a  power 
merely  to  permit  the  states  individually  to  do  it.  Al- 
though the  present  inland  states  were  not  then  in  ex- 
istence, it  could  not  escape  foresight  that  it  would 
soon,  and  from  time  to  time,  be  the  case.  Kentucky 
was  then  known  to  be  making  ready  to  be  an  inde- 
pendent state,  and  to  become  a  member  of  the  confed- 
eracy. What  is  now  Tennessee  was  marked  by  de- 
cided circumstances  for  the  same  distinction.  On  the 
north  side  of  the  Ohio,  new  states  were  in  embryo 
under  the  arrangements  and  auspices  of  the  revolution- 
ary Congress  ;  and  it  was  manifest  that,  within  the  fed- 
eral domain,  others  would  be  added  to  the  federal 
family. 

As  the  anticipated  states  would  be  without  ports  for 
foreign  connnerce,  it  would  be  a  mockery  to  provide 
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for  them  a  permit  to  impose  duties  on  imports  or  ex- 
ports in  favour  of  manufactures,  and  the  mockery  would 
be  the  greater  as  the  obstructions  and  difficukies  in  the 
way  of  their  bulky  exports  might  the  sooner  require 
domestic  substitutes  for  imports ;  and  a  protection  for 
the  substitutes,  by  commercial  regulations,  which  could 
not  avail  if  not  general  in  their  operation,  and  enforced 
by  a  general  authority.  Even  at  this  time,  notwith- 
standing the  facilities  of  steamboats,  canals,  and  rail- 
roads, there  remains  for  much  of  the  inland  portion  of 
the  United  States  an  extent  of  transportation,  in  some 
cases  a  terraqueous  one,  rendering  the  expense  of  ex- 
changing their  exports  for  imports  a  motive  for  manu- 
facturing efforts,  which  need  for  their  infancy,  and 
against  contingencies,  the  shield  of  federal  protection. 

But  those  who  regard  the  permission  grantable  in 
section  ten,  article  one,  to  the  states  to  impose  duties  on 
foreign  commerce  as  an  intended  substitute  for  a  gen- 
eral power  in  Congress,  do  not  reflect  that  the  object 
of  the  permission,  qualified  as  it  is,  might  be  less  in- 
consistently explained  by  supposing  it  a  concurrent  or 
supplemental  power,  than  by  supposing  it  a  substituted 
power. 

Finally,  it  cannot  be  alleged  that  the  encouragement 
of  manufactures  permissible  to  the  states  by  duties  on 
foreign  commerce,  is  to  be  regarded  as  an  incident  to 
duties  imposed  for  revenue.  Such  a  view  of  the  sec- 
tion is  barred  by  the  fact  that  revenue  cannot  be  the 
object  of  the  state,  the  duties  accruing,  not  to  the  state, 
but  to  the  United  States.  The  duties  also  would  even 
diminish,  not  increase,  the  gain  of  the  federal  treasury, 
by  diminishing  the  consumption  of  imports  within  the 
states  imposing  the  duties,  and,  of  course,  the  aggre- 
gate  revenue    of  the   United   States.     The    revenue, 
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whatever  it  might  be,  could  only  be  regarded  as  au  in- 
cident to  the  mauut'acturing  object,  not  this  to  the 
revenue. 

Under  no  aspect  of  the  subject  can  the  clause  in 
question  favour  the  idea  that  it  was  meant  to  provide 
a  substitute  for  a  national  power  to  protect  domestic 
manufactures  by  duties  on  foreign  commerce ;  and 
consequently,  that  if  the  power  be  not  included  in  the 
power  vested  in  Congress,  the  United  States  would  be 
a  solitary  example  of  a  nation  disarming  itself  of  the 
power  altogether. 

Attempts  have  been  made  to  show,  from  the  journal 
of  the  convention  of  1787,  that  it  was  intended  to  with- 
hold from  Congress  a  power  to  protect  manufactures 
by  commercial  regulations.  The  intention  is  inferred 
from  the  rejection  or  not  adopting  of  particular  propo- 
sitions which  embraced  a  power  to  encourage  them. 
But,  without  knowing  the  reasons  for  the  votes  in  those 
cases,  no  such  inference  can  be  sustained.  The  prop- 
ositions might  be  disapproved  because  they  were  in  a 
bad  form  or  not  in  order ;  because  they  blended  other 
powers  with  the  particular  power  in  question ;  or  be- 
cause the  object  had  been,  or  would  be,  elsewhere  pro- 
vided for.  No  one  acquainted  with  the  proceedings  of 
deliberative  bodies  can  have  failed  to  notice  the  fre- 
quent uncertainty  of  inferences  from  a  record  of  naked 
votes.  It  has  been  seen  with  some  surprise,  that  a 
failure  or  final  omission  of  a  proposition  "  to  establish 
public  institutions,  rewards,  and  immunities  for  the 
promotion  of  agriculture,  commerce,  and  manufac- 
tures," should  have  led  to  the  conclusion  that  the  con- 
vention meant  to  exclude  from  the  federal  power  over 
commerce  regulations  encouraging  domestic  manufac- 
tures.    [See  Mr.  Crawford's  letter  to  Mr.  Dickerson.  in 
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the  National  Intelligencer  of .]   Surely  no  disregard 

of  a  proposition  embracing  ^i^WJc  institutions,  rewards, 
and  immunities  for  the  promotion  of  agriculture,  com- 
merce, and  manufactures,  could  be  an  evidence  of  a  re- 
fusal to  encourage  the  particular  object  of  manufactures, 
by  the  particular  mode  of  duties  or  restrictions  on  rival 
imports.  In  expounding  the  Constitution  and  dedu- 
cing the  intention  of  its  framers,  it  should  never  be 
forgotten,  that  the  great  object  of  the  convention  Avas 
to  provide,  by  a  new  Constitution,  a  remedy  for  the  de- 
fects of  the  existing  one ;  that  among  these  defects  was 
that  of  a  power  to  regulate  foreign  commerce  ;  that  in 
all  nations,  this  regulating  power  embraced  the  protec- 
tion of  domestic  manufactures  by  duties  and  restrictions 
on  imports ;  that  the  states  had  tried  in  vain  to  make 
use  of  the  power,  while  it  remained  with  them ;  and 
that,  if  taken  from  them  and  transferred  to  the  federal 
government,  with  an  exception  of  the  power  to  encour- 
age domestic  manufactures,  the  American  people,  let  it 
be  repeated,  present  the  solitary  and  strange  spectacle 
of  a  nation  disarming  itself  of  a  power  exercised  by 
every  nation  as  a  shield  against  the  effect  of  the  power 
as  used  by  other  nations.  Who  will  say  that  such 
considerations  as  these  are  not  among  the  best  keys 
that  can  be  applied  to  the  text  of  the  Constitution? 
and  infinitely  better  keys  than  unexplained  votes  cited 
from  the  records  of  the  convention. 

It  has  been  asked  for  what  purpose,  other  than  the 
encouragement  of  manufactures,  the  consent  of  Con- 
gress was  grantable  to  the  states  to  impose  duties  on 
exports  and  imports ;  and  here  the  answer  is  easily 
given,  and  perfectly  satisfies  the  language  of  the  Con- 
stitution. The  object  was  such  improvement  in  har- 
bours  and  other   cases,   having,  like    their   inspection 
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laws,  relation  to  their  maritime  commerce,  as  particu 
lar  states  might  have  a  local  interest  in  making  apart 
from,  or  in  addition  to,  federal  provisions.  That  this 
was  understood  to  be  the  meaning  of  the  clause,  is  de- 
monstrated by  the  early,  continued,  and  only  use  made 
of  the  power  granted  by  Congress.  It  appears  from 
the  laws  of  the  United  States,  that,  beginning  with  the" 
year  1790,  and  previous  to  the  year  1815,*  the  consent 
of  Congress  on  applications  from  Massachusetts,  Rhode 
Island,  Pennsylvania,  Maryland,  Virginia,  South  Caro- 
lina, and  Georgia,  was  in  pursuance  of  the  tenth  sec- 
tion, article  one,  of  the  Constitution,  granted  or  re- 
newed in  not  less  than  twenty  instances  for  state  du- 
ties, to  defray  the  expense  of  cleaning  out  harbours  or 
rivers,  erecting  piers  or  lighthouses,  or  appointing 
health-officers,  without  a  single  instance  through  a  pe- 
riod of  more  than  twenty  years,  and  it  may  now  be 
said,  of  more  than  forty  years,  of  an  application  for  the 
purpose  of  encouraging  state  manufactures.  Nor,  for 
reasons  heretofore  given,  is  there  the  least  probability 
that  such  an  appUcation  ever  will  be  made,  or,  if  made, 
receive  the  assent  of  Congress.  The  assent  could  not 
be  desired  unless  by  a  state  which,  like  New- York, 
Rhode  Island,  Virginia,  or  South  Carolina,  might  pos- 
sess such  peculiar  local  advantages  for  foreign  commerce 
as  would  admit  duties  to  a  small  extent,  without  throw- 
ing its  trade  into  other  channels.  But  the  efifect  of  such 
duties  on  the  neighbouring  states  would,  if  not  prevent- 

*  See  Acts  of  Congress,  August  11,  1790  ;  January  10,  1791  ;  February  9, 
1791  ;  March  19,  1793;  June  9,  1794;  March  2,  1795  ;  May  12,  1796  ;  March 
27,  1798;  March  17,  1800;  February  27,  1801;  April  U,  1802;  March  16, 
1804;  March  1,  1805;  February  28,  1806;  March  28,  1806;  April  20,  1808; 
June  15,  1809  ;  March  2,  1811;  March  2,  1813  ;  April,  16,  1814.  There  has  not 
been  an  opportunity  of  consulting  the  laws  of  Congress  subsequent  to  1815,  nor  any 
of  the  state  laws  making  appUcation  to  Congress.  It  is  presumed  that  nothing  in 
either  would  affect  the  view  here  taken  of  the  subject. 
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mg  the  consent  of  Congress,  lead  at  once,  as  hereto- 
fore observed,  to  the  demand  of  its  recall  by  the  suffer- 
ing party.  It  need  not  be  repeated,  that  to  guard 
against  this  evil  was  a  material  object  in  the  exchange 
of  the  old  for  the  new  federal  system.  New-Jersey 
did  not  accede  to  the  old  without  a  protest  against  that 
defect  in  it;  and  it  appears  from  the  printed  journal 
of  the  convention  (page  369),  that  New-Hampshire, 
New-Jersey,  and  Delaware,  which  carried  on  their 
foreign  commerce  through  the  ports  of  other  states, 
voted  against  a  power  in  the  states  to  impose  duties, 
though  requiring  the  previous  consent,  and  sitbject  to 
the  subsequent  revision,  of  Congress ;  so  jealous  were 
they  of  a  power  under  which  they  had  smarted. 

A  passage  is  cited  from  the  Federalist,  No.  xlv.,  ex- 
cluding, by  its  description  of  the  powers  of  the  federal 
government  [as  few  and  of  an  external  character],  the 
power  to  encourage  domestic  manufactures.  The  pas- 
sage is  in  the  following  words  :  "  The  powers  delegated 
to  the  federal  government  are  few  and  defined,  and 
will  be  exercised  principally  on  external  objects,  as  war, 
peace,  negotiation,  and  foreign  commerce.  The  pow- 
ers reserved  to  the  several  states  will  extend  to  all  the 
objects  which,  in  the  ordinary  course  of  affairs,  con- 
cern the  lives,  liberties,  and  properties  of  the  people, 
and  the  internal  order,  improvement,  and  prosperity  of 
the  state." 

The  stress  laid  on  the  passage  is  at  least  vastly  dis- 
proportionate to  its  importance.  It  is  evident  that  the 
writer  was  taking  a  general  and  glancing  notice  only 
of  the  partition  of  power  between  the  federal  and  state 
governments,  the  less  exposed  to  be  misunderstood  or 
criticised,  as  the  constitutional  powers  of  the  former 
had  been  detailed  in  a  review  of  them  in  several  num- 
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bers  immediately  preceding  No.  xlv.  But  there  is 
nothing  in  the  passage  that  can  affect  the  question  of  a 
protective  tariff,  derived  from  the  power  of  regulating 
commerce  with  foreign  nations,  vv^hich  is  one  of  the 
powers  named  in  the  passage  as  of  an  internal  char- 
acter. The  simple  question,  therefore,  to  be  decided, 
is  whether  the  protective  power  be  embraced  by  the 
regulating  power. 

That  the  enumerated  powers  of  the  federal  govern- 
ment are  few,  when  compared  with  the  mass  of  state 
powers,  is  certain.  That  the  powers  of  "war,  peace, 
negotiation,  or  treaties,  and  foreign  commerce,"  par- 
ticularly as  a  main  source  of  revenue,  will  be  jjiinci- 
falhj  the  objects  of  federal  legislation,  is  proved  by  tlie 
statute  book ;  and  that  the  word  principally  implies  and 
leaves  room  for  other  powers,  not  of  an  external  char- 
acter, is  sufficiently  obvious;  besides  that,  the  com- 
merce, though  external  in  its  character,  operates,  as  we 
have  seen,  internally  as  well  as  externally. 

It  must  be  confessed,  that  the  classification  of  con- 
stitutional powers  into  external  and  internal,  though 
often  used  to  express  the  division  between  federal  and 
state  powers,  is  liable  to  too  many  exceptions  to  be  a 
safe  guide,  without  keeping  the  exceptions  in  view. 
Not  only  do  the  federal  powers,  which  have  been  re- 
ferred to  as  external,  operate  internally,  but  some  of  the 
internal  powers,  whether  exercised  by  the  one  govern- 
ment or  the  other,  have  also  an  external  operation. 
Excises  or  direct  taxes  on  vending  of  imports,  if  employ- 
ed by  the  state  authorities,  must  have  a  bearing  on  im- 
ports or  exports,  as  real  and  material  as  duties  imposed 
on  them.  On  the  other  hand,  certain  federal  powers 
have  an  operation  altogether  internal,  as  in  the  case  of 
the  postoffice,  direct  taxes,  &c.     Occasionally  the  defi- 
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nition  of  the  federal  power  is  extended  to  the  relations 
with  and  hetween  the  states,  as  well  as  to  the  relations 
with  foreign  nations.  But  the  definition  is  still  defect- 
ive. Questions  arising  under  a  bankrupt  law,  and  un- 
der state  laws  violating  contracts,  though  between  citi- 
zens of  the  same  state,  are  within  the  federal  jurisdiction. 

The  Constitution  of  the  United  States  is  truly  sui 
generis;  and  in  expounding  it,  the  delineation  and  dis- 
tribution of  power  on  the  face  of  it  must  never  be  over- 
looked. 

It  is  asked  "  whether,  as  the  power  to  regulate  com- 
merce between  the  states  is  in  the  same  words  with 
that  to  regulate  it  with  foreign  nations,  it  would  not 
necessarily  follow,  if  Congress  could  impose  duties  to 
protect  American  industry  against  foreign  competition, 
that  Congress  might  impose  them  for  the  purpose  of 
protecting  the  industry  and  productions  of  the  states 
against  the  competition  of  each  other."  Waiving  the 
constitutional  obstacles  presented  by  the  communion 
of  rights  and  privileges  among  citizens  of  different 
states,  the  difficulties,  the  inutility,  and  the  odium  of 
such  a  project  would  be  a  sufficient  security  against  it ; 
a  better  security  than  can  be  found  against  abuses  in- 
cident to  most  of  the  powers  vested  in  every  govern- 
ment. The  power  to  regulate  commerce  among  the 
states  was  well  known,  and  so  explained  by  the  advo- 
cates of  the  Constitution,*  when  before  the  people  for 
their  consideration,  to  be  meant  as  a  necessary  control 
on  the  conduct  of  some  of  the  importing  states  towards 
their  non-importing  neighbours.  A  recurrence  to  the 
angry  legislation  produced  by  it  among  the  parties, 
some  of  whom  had  passed  commercial  laws  more  rigid 
against  others  than  against  foreign  nations,  will  well 

♦  See  Federalist,  No.  xlii. 
M    M 
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account  lor  the  constitutional  remedy.  A  condensed 
view  of  the  evil  is  given  by  Mr.  Cox  in  his  work  above 
referred  to. 

In  a  marginal  note  (page  15)  it  is  pronounced,  that 
"  if  all  the  nations  of  the  earth  were  at  once  to  abandon 
their  commercial  restrictions,  every  real  motive  on 
which  ours  is  founded  would  continue  to  operate ;" 
alluding  evidently  to  personal  and  local  interests  as  the 
only  motives  for  a  protective  tariff. 

Should  it  have  happened  that  acts  of  Congress  in 
favour  of  manufactures  were  sought  by  individuals  reck- 
less of  all  feeling  but  the  greediness  of  gain,  and  pat- 
ronised by  representatives  yielding  to  the  voice  of 
their  constituents,  it  would  be  but  to  suppose  that  some 
of  the  manufacturers  themselves  had  honestly  believed 
that  they  were  promoting  the  public  interest  as  well  as 
their  own ;  certain  it  is  that  they  were  sustained  by 
not  a  few,  who  persuaded  themselves  that  a  protective 
tariff,  by  creating  a  home  market  and  a  competition 
with  foreign  manufactures,  would  balance  the  account 
with  the  agriculturalists  ;  aud  by  many  of  the  most  in- 
telligent, independent,  uninterested,  and  private  citi- 
zens, who  viewed  a  tariff  within  calculated  limits  as  a 
cheap  provision  for  our  infant  and  nascent  establish- 
ments, enabling  them  to  take  root  and  flourish  without 
the  legal  aid,  and,  in  due  time,  more  than  repay  the  cost 
of  protection  by  the  rich  addition  to  the  resources  of 
the  country,  and  a  diminution  of  its  dependance  on 
foreign  supplies  of  its  wants.  Nor  ought  it  to  have 
been  overlooked,  that  a  farther  motive,  unbiased  by 
personal  or  local  interest,  for  espousing  a  protective 
policy,  was  furnished  by  the  frequent  occurrence  of 
wars,  and  the  effect  of  war,  in  raising  the  cost  of  for- 
eign supplies  beyond  that  of  protecting,  in  time  of  peace. 
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domestic  substitutes.  It  will  be  readily  admitted,  tiiat 
the  cost  of  imports  would  not  now  be  such  as  occurred 
during  our  revolutionary  war,  when  foreign  powers 
would  not  trade  with  us,  nor  during  the  war  of  1812, 
when  the  maritime  ascendency  of  one  of  them  ob- 
structed the  trade  of  others  with  us.  We  have,  more- 
over, a  maritime  force  of  our  own  to  protect  our  in- 
tercourse with  other  nations.  Still  it  is  true,  and  al- 
ways will  be  true,  that  a  state  of  war,  more  especially 
when  our  country  is  involved  in  it,  by  raising  the  cost  of 
foreign  manufactures,  may  make  it  a  real  economy,  a 
political  adherence  to  the  rule  of  cheapness,  to  avoid 
that  cost  by  a  lesser  cost  of  fostering  our  own  in  time 
of  peace.  All  nations  regulate  their  policy  more  or 
less  with  a  reference  to  the  contingency  of  wars. 
What  are  the  armies  and  fleets,  with  the  costly  hoards 
of  materials  for  them  ?  what  the  forts  and  garrisons, 
the  armories  and  arsenals,  but  so  many  peculiar  sac- 
rifices to  the  anticipated  dangers  of  war  and  invasion  1 
A  tariff  of  protection,  well  calculated  as  to  its  amount 
and  its  objects,  is  within  the  purview  of  the  same  pol- 
icy. It  is  not  an  inapposite  reflection,  that  if  the  ag- 
itating topic  of  the  tariff"  had  arisen  in  the  midst  of  a 
war  or  with  a  war  in  prospect,  instead  of  a  period  of  a 
general  and  apparently  a  lasting  peace,  the  doctrines 
and  discussions  which  have  been  witnessed  would  have 
materially  felt  the  influence  of  such  a  difference  in  the 
state  of  things. 

For  myself,  although  my  name  has  been  seen  on  the 
ukra  tariff"  list,  I  have  adhered  to  the  doctrine  stated  in 
my  letters  to  Mr.  Cabell,  which  concurred  in  that  of 
fi-ee  trade  as  a  theoretic  rule,  and  subject  to  exceptions 
only  not  inconsistent  with  the  principle  of  it.  And  f 
cannot  but  say  that  I  have  not  met  with  any  disproof 
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of  the  soiuidness  of  such  exceptions.  Those  who  ad- 
mit no  exception  to  the  rule,  and  those  who  mukiply 
the  exceptions  into  the  rale,  equally  forget  the  prudent 
rule  of  avoiding  extremes.  Theories  are  the  offspring 
of  the  closet ;  exceptions  to  them,  the  lessons  of  expe- 
rience. 

I  am  aware  that  the  views  I  have  taken  of  the  pro- 
tective power  are  in  opposition  to  the  dominant  opin- 
ions in  Virginia  as  well  as  elsewhere.  I  am  equally 
aware,  that  in  the  high  degree  of  excitement  in  '(\  hich 
those  opinions  are  involved,  reasonings,  however  just, 
and  constitutional  investigations,  however  instructive, 
will  find  averted  eyes  and  unwilling  ears.  But  the 
most  violent  excitements  are  not  the  most  lasting.  And 
a  change  may  be  hastened  by  the  light  of  facts  forcing 
themselves  on  the  public  attention,  and  by  reflections 
inseparable  from  them. 

That  a  ferment  in  the  popular  mind,  almost  beyond 
example,  should  have  been  wrought  by  means  not  less 
beyond  example,  cannot,  however  regretted,  be  won- 
dered at.  We  have  seen  the  finest  talents,  the  most 
ardent  zeal,  and  the  most  captivating  eloquence,  inde- 
fatigably  exerted  in  painting  in  the  deepest  colours  all 
the  sufferings,  public  and  private,  real  and  imaginary; 
and  in  inculcating  a  belief  that  the  tariff  was  the  cause, 
the  sole  cause  of  them  ;  that  it  had  occasioned  the  dis- 
tressing fall  in  the  value  of  land,  and  in  the  price  of  its 
staple  productions  ;  that  it  had  converted  the  splendid 
mansions  of  the  rich  into  decaying  abodes  of  embarrass- 
ment and  degradation  ;  that  it  ground  to  dust  the  faces 
of  the  poor,  and  drove  them  from  their  ancient  homes 
to  look  for  better  in  the  wilderness  of  the  West ;  that 
it  threw  the  whole  burden  of  taxes  on  the  Southern 
planters,  who  alone  produced  the  exports  ^^■hich  paid 


rORRESPONDENCE.  277 

for  the  imports,  and  who  alouc  were  able  to  consume 
the  imports  on  which  the  taxes  were  levied  ;  in  a  word, 
that  the  tariff,  in  its  protective  operation,  was  a  system 
of  plunder,  wresting  the  money  from  the  pockets  of  the 
Southern  agriculturalist,  and  putting  it  into  the  pockets 
of  the  Northern  manufacturers. 

While  this  side  of  the  medal  was  exhibited  in  its 
highest  relief,  the  medal  was  never  reversed.  It  was 
kept  out  of  view,  that  the  ability  of  the  planters  to  con- 
sume was  not  a  little  reduced  by  the  draughts  on  the 
proceeds  of  their  crops,  for  the  various  purchases  in  the 
West,  for  the  unprotected  manufactures  in  the  North, 
necessary,  useful,  or  convenient,  and  for  the  expense 
of  their  regular  tours  and  temporary  residences  in 
Northern  sections  of  the  Union.  It  was  equally  with- 
held from  public  view,  that,  besides  the  registered  ex- 
ports, the  people  of  the  North  had  a  variety  of  means 
enabling  them  to  consume  and  contribute  to  the  treas- 
ury, in  their  carrying  trade  abroad,  in  their  freights  in 
the  ordinary  trade,  including  the  coasting  trade  of  the 
country ;  in  the  great  mercantile  profits  from  the 
Northern  capital  employed  in  the  general  trade  which 
exchanges  the  vast  amount  of  exports  for  the  vast 
amount  of  imports ;  to  all  which  may  be  added,  the 
larger  share  of  the  interest  aud  instalments  heretofore 
paid  on  the  public  debt,  and  of  the  final  discharge  of  it, 
now  taking  place. 

If  it  be  not  wonderful  that  such  a  one-sided  and 
overcharged  exhibition  should  liave  produced  an  indig- 
nation against  the  tariff,  and  that  willing  ears  should 
have  been  lent  to  comments  on  the  Constitution,  rescu- 
ing it  from  the  reproach  of  a  meaning  which  could  be 
so  abused,  will  it  be  wonderful  if,  when  the  paroxysm 
of  the  fever  shall  be  over,  the  public  mind  shall  be  open 
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to  the  proofs  that  it  had  been  misled  from  the  real 
causes  of  the  suffering  complained  of,  and  return  to  the 
impressions  and  opinions  which  prevailed  through  a 
long  period  prior  to  the  delusion. 

What,  then,  if  not  the  tariff,  is  to  account  for  the 
great  depression  complained  of  in  the  Southern  states 
within  a  late  period  ?  and  here  the  explanation  is  so" 
evident,  and  so  abundantly  sufficient,  that  it  must  be 
satisfactory  to  every  mind  that  will  but  suspend  its 
prejudices. 

The  depression  felt  is  mainly  and  palpably  the  result 
of  the  great  fall  in  the  value  of  land  and  in  the  price 
of  its  produce;  and  this  double  fall  is  as  palpably  the 
result,  in  the  former  case,  of  the  quantity  of  cheap  and 
fertile  land  at  market  in  the  West,  and,  in  the  latter 
case,  of  the  increase  of  the  produce  of  the  land  beyond 
any  corresponding  increase  in  the  demand  for  it. 

How  could  it  otherwise  happen  than  that  a  super- 
abundant offer  of  more  fertile  land  at  12-5  cents  per 
acre  in  one  quarter,  should  depress  the  value  of  the  less 
fertile  land  in  another  quarter  1  How  could  it  happen 
otherwise  than  that  thousands  would  sell  their  less  pro- 
ductive lands,  which,  though  greatly  reduced  in  price, 
still  might  be  exchanged  one  acre  for  five  or  six  of  the 
fertile  land  in  the  West,  and  transfer  their  labour  to  a 
region  easily  accessible,  and  whence  its  trebled  fruits 
would  be  almost  as  cheaply  transported  to  the  common 
market  as  from  the  region  abandoned  ?  How,  again, 
could  it  but  happen,  that  this  rapidly-augmenting  pro- 
duct of  the  soil,  augmented  at  the  same  time  by  an  in- 
crease of  the  population  in  the  old  region,  notwith- 
standing the  emigrations  to  the  new ;  how,  let  it  be  re- 
peated, could  it  fail  to  happen,  that  these  causes  should 
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have  the  impoverishing  eflects  in  the  old  which  have 
been  experienced  from  them  1 

The  soil  and  the  products  of  the  soil  constitute 
more  especially  the  wealth  of  the  Southern  states  ;  and 
whatever  reduces  the  value  of  both,  must  reduce  the 
capital  of  the  proprietors,  and  the  meSns  of  their  enjoy- 
ment. Were  the  tariff,  whatever  be  the  degree  in 
which  it  has  added  to  the  other  causes  of  depression, 
to  be  removed  so  far  as  it  has  protective  operation,  the 
other  causes  remaining  the  same,  the  relief  would  be 
but  little  felt.  Had  the  other  great  causes  never  ex- 
isted, an  idea  at  which  an  enlarged  patriotism  revolts 
or  were  they  now  to  cease,  which  a  miracle  only  could 
effect,  and  that  at  the  expense  of  every  philanthropic 
feeling,  such  would  have  been,  and  would  now  be,  the 
augmented  value  of  laud  and  of  the  labour  employed 
on  it  in  the  Atlantic  states,  that  the  operation  of  the 
tariff,  in  its  double  character  of  revenue  and  protec- 
tion, would  be  merged  in  the  general  prosperity. 

It  cannot  be  impertinent  here  to  remark,  though 
comparisons  are  not  always  allowable,  that  Virginia, 
though  not  the  loudest  complainant  of  the  actual  state 
of  things,  has  been,  and  is,  the  greatest  sufferer  from  it. 
Her  lands  have  sunk  most  in  their  value,  and  the  price 
of  her  exports  most  in  foreign  markets.  The  prices  of 
her  great  staples,  flour  and  tobacco,  are,  and  have  been 
for  a  considerable  time,  at  a  lower  ebb  than  the  more 
Southern  staples  cotton  and  rice,  and  her  agricultural 
prospects  are  more  gloomy  than  those  of  her  Southern 
sisters,  from  the  Western  attraction  of  population  and 
the  rivalship  of  Western  exports.  It  is  a  fact  but  little 
known,  that  more  tobacco  was  exported  from  New- 
Orleans  in  the  year  ending  September, ,  than  was 

exported  that  year  from  Virginia  to  foreign  markets 
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And  it  is  manifest,  from  the  fitness  for  grain  of  all  sorts 
in  the  climate  and  soil  north  and  northwest  of  the 
Ohio,  and  the  increasing  facilities  of  their  conveyance 
to  market,  that  wheat  and  flour  will  more  and  more 
feel  a  like  depression  with  that  of  tobacco.  The  effect 
of  the  Southweftern  culture  of  cotton  on  that  staple, 
though  doubtless  great  and  increasing,  is  as  yet  less 
than  the  staples  of  Virginia  have  felt,  and  are  likely  to 
feel  from  the  Western  causes  alluded  to.  Is  it  an  un- 
reasonable calculation,  that  reflections  suggested  by 
these  truths  will  lead  to  a  less  biased  estimate  of  the 
tariff;  and  of  the  questions  connected  with  it? 

The  more  the  question  of  the  tariff  is  brought  to  the 
test  of  facts,  the  more  it  will  be  found  that  the  public 
discontents  have  proceeded  more  from  the  inequality 
than  from  the  tveight  of  its  pressure,  and  more  from  the 
exaggerations  of  both  than  from  the  reality,  whatever  it 
may  have  been,  of  either. 

The  discontent  of  not  a  few  has  been  heightened  by 
the  greater  productiveness  of  capital  in  the  Northern 
states  than  in  Virginia,  which  is  ascribed  to  a  legisla- 
tive policy  partial  to  the  former,  and  particularly  to  the 
manufacturing  capital.  That  Northern  capital,  in  its 
several  investments,  yields  a  greater  income  than  a  Vir- 
ginia estate,  consisting  of  lands  and  servile  labourers,  is 
true.  But  it  may  be  readily  explained,  without  calling 
in  the  aid  of  the  tariff.  The  lands  and  slaves  of  Vir- 
ginia proprietors  never  yielded  a  revenue  equal  to  their 
money  value.  Their  value  to  the  resident  proprietor 
has  resulted  in  part  from  the  articles  furnished  for  his 
household  establishment,  partly  from  the  proceeds  of 
his  crops,  while  he  enjoyed  what  made  up  for  the  in- 
feriority of  his  income  in  the  silent  growth  of  the  cap- 
ital itself,  first  in  the  rising  value  of  his  land,  which 
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the  progress  of  the  countr)  doubled  nearly  as  soon  as 
money  was  doubled  by  its  interest ;  secondly,  in  the 
natural  increase  of  his  slaves,  which  had  an  equivalent 
effect.  At  present,  his  land  has  fallen,  greatly  fallen, 
instead  of  rising  in  its^  market  value,  and  his  slaves, 
though  increasing  as  last  as  ever  in  numbers,  are  de- 
creasing in  value,  with  the  temporary  exception  of  pur- 
chases made  by  the  Western  and  Southwestern  plant- 
ers in  the  slaveholding  states.  Hence  the  condition 
of  the  Virginia  planters  is  worse  than  that  of  the  mer- 
chant, the  shipowners,  and  the  manufacturers,  and  the 
money-lenders,  whose  capital  does  not  decrease,  while 
its  annual  profits  are  greater  than  those  of  the  Virginia 
capitals,  which,  with  less  of  annual  profits,  are  at  the 
same  time  decreasing  in  value.  This  difference,  being 
ascribed  to  the  tariff,  has  added  fuel  to  the  flame  crea- 
ted by  it.  It  cannot  be  unreasonable  to  expect  that  a 
cooler  moment  w  ill  listen  to  the  error,  and  contribute 
to  assuage  the  feelings  and  moderate  the  opinions 
which  it  has  fostered.  It  is  fair  to  notice  another  er- 
ror which  has  found  its  way  into  the  popular  mind, 
namely,  that  the  capitals  of  the  manufacturers  are  the 
offspring  of  the  tariff.  In  many  instances  it  has  doubt- 
less swelled  the  amount.  But  they  had  their  origin 
previous  to  the  tariff  in  its  obnoxious  form,  in  the  en- 
terprise of  commerce  during  the  wars  of  Europe,  and 
in  the  rich  captures  and  successful  adventures  during 
our  late  war.  A  farther  plea  of  the  manufacturers  is, 
that  the  present  investment  of  their  capitals  was  made 
under  the  patronage  and  implied  pledge  of  the  law,  and 
that  their  ruin  would  necessarily  follow  a  repeal  of  the 
law.  Considering  the  circumstances  under  which 
some  of  the  tariff  laws  were  passed,  the  plea  cannot 
be  sustained.     To  a  certain  extent  it  ought  to  avail. 


282  CORRESPONDKNCE. 

There  is  room,  therefore,  for  equitable  compromises 
and  salutary  reflections,  which  will  tend  to  alleviate  sec- 
tional  discords,  and  rectify  the  errors  which  have  been 
the  parents  and  nurses  of  them. 

May  we  not  look  forward  tp  a  more  radical  cure  of 
the  evil  of  discontent  in  an  approaching  diminution  of 
the  difference  of  the  employment  of  capital  and  labour 
in  the  great  sections  of  our  country  \  The  difference 
at  present  lies  in  the  almost  exclusive  employment  of 
labour  in  the  Southern  section  in  agriculture,  and  the 
extensive  employment  of  it  in  manufactures  in  the 
Northern.  In  proportion  as  the  Southern  section  be- 
comes manufacturing,  the  dissimilarity  will  be  removed, 
and  with  it  the  conflicting  views  engendered  by  it. 
And  is  not  a  substitution  of  manufacturing  for  agricul- 
tural labour  in  the  slaveholding  section,  in  Virginia 
particularly,  manifestly  approaching  ? 

Without  descending  to  minor  appropriations  of  la- 
bour, the  great  mass  of  it  in  our  country  may  be  divi- 
ded into  three  portions :  the  first  employed  in  procu- 
ring from  the  earth  the  food  and  other  articles  required 
for  domestic  use ;  the  second,  which  derives  from  the 
earth  the  supplies  called  for  by  foreign  markets ;  the 
third,  the  portion  which,  not  being  needed  by  either, 
will  be  applicable  to  such  mechanical  and  manufactu- 
ring employments  as  will  supply  at  home  what  a  fail- 
ure of  demand  for  our  agricultural  products  will  disable 
us  from  purchasing  abroad. 

It  is  evident  that  this  surplus  of  labour  beyond  the 
first  and  second  demand  for  it  is  already  felt,  and  that 
the  attractions  of  the  cheap  and  fertile  lands  in  the 
West  and  Southwest  will  more  and  more  augment  the 
aggregate  products  of  the  soil  beyond  any  probable  ac- 
cumulations in  the  demand  for  them.     It  enters  into  this 
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iateresliug  calculation,  that,  uotwitlistauding  the  in- 
creasing population  in  Europe,  and  in  the  British  do- 
minions more  especially,  the  improvements  in  agricul- 
ture have  kept  pace  with  the  consumption  of  food ;  so 
that  there  is  little  prospect  of  any  steady  and  extensive 
demand  of  that  staple  from  our  stores.  It  is  moreover 
found,  that  even  occasional  demands  can  be  supplied 
from  sources  less  distant  or  more  favoured  than  ours. 

Assuming,  then,  what  will  not  be  denied,  that  the 
foreign  market  is  already  glutted,  and  the  home  market 
always  saturated  with  agricultural  products,  more  espe- 
cially those  from  the  labour  of  slaves,  it  follows,  from 
the  rapid  increase  of  that  population,  that  an  increasing 
surplus  of  the  labour  beyond  the  demands  for  agricul- 
ture must  be  employed  on  the  other  branches  of  indus- 
try, and,  consequently,  in  diminution  of  the  distinction 
between  the  agricultural  and  manufacturing  states. 
Labour  will  not  continue  to  be  employed  on  the  earth, 
notwithstanding  its  co-operating  powers,  more  than  it 
will  in  any  other  way,  where  its  fruits  would  perish  on 
hand. 

In  thickly-settled  countries,  the  application  of  labour 
to  the  arts,  &c.,  is  understood  to  result  from  the  surplus 
beyond  what  is  required  for  a  full  cultivation  of  a  lim- 
ited soil.  In  the  United  States,  notwithstanding  the 
sparseness  of  the  population  compared  with  the  extent 
of  the  vacant  soil,  there  is  found  to  be  a  growing  sur- 
plus of  labourers  beyond  a  'profitable  culture  of  it ;  a 
peculiarity  which  baffles  the  reasonings  of  foreigners 
concerning  our  country,  and  is  not  sufficiently  adverted 
to  by  our  own  theoretic  politicians.  Our  country  must 
be  a  manufacturing  as  well  as  an  agricultural  one,  with- 
out waiting  for  a  crowded  population,  unless  some  rev- 
olution in  the  world,  or  the  discovery  of  new  products 
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of  the  earth,  demanded  at  home  or  abroad,  should  un- 
expectedly interpose. 

Will  it  be  too  much  to  hope,  that,  on  a  failure  of 
manufacturing  establishments  in  the  South,  likening  its 
condition  to  that  of  the  North,  the  success  of  them  in 
the  North,  without  a  public  patronage  offensive  to  the 
South,  may  have  the  effect,  advantageous  to  both,  of 
substituting  for  a  foreign  commerce  interchanges  of  the 
articles  respectively  furnished  by  them,  which  will  add 
that  cement  of  mutual  interest  to  the  many  others 
which  bind  them  together,  and  ought  for  ever  to  do  so  1 
The  commerce  now  between  the  South  and  the  North, 
in  articles  of  the  latter  not  protected  by  the  tariff,  is 
considerable  and  progressive  in  its  amount,  and  is  found 
to  be  valuable  on  both  sides.  In  ten  years, mil- 
lions will  be  added  to  our  popidation, of  which 

can  be  spared  for  manufactures.     Not  less  than 

by  emigrants,  many  of  them  professed  manufacturers. 
Should  the  culture  of  tobacco  be  discontinued,  a  pro- 
portion of  the  40  or  50,000  hands  will  be  another  fund 
of  manufacturing  recruits. 

The  interior  commerce  of  a  country  is  known  to  be 
more  important  than  its  exterior.  It  has  the  great  ad 
vantage  of  being  independent  of  wars  and  of  other  foi 
eign  contingences  ;  and,  as  far  as  commerce  among  na 
tions  has  the  genera!  advantage  of  multiplying  physical 
enjoyments  and  extending  intellectual  acquirements 
and  improvements,  a  sufficient  scope  for  it  will  always 
remain,  and  with  a  due  share  to  the  United  States,  in 
the  variety  of  soil,  of  climate,  of  pursuits,  of  habits,  and 
even  of  fashions  and  tastes,  which  distinguish  one 
country  from  another,  and  the  United  States  from 
most  others. 

You  will  not  fail  to  observe,  that  in  the  prersdiug 
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pages  I  liave  not  done  more  than  contend  for  the  pow  er 
of  Congress  to  impose  duties  and  restrictions  on  im- 
ports for  the  encouragement  of  domestic  products;  and 
for  the  fact  that  the  pressure  of  the  tariff,  in  wliatever 
aspect  of  it,  is  not  the  principal  cause  of  the  sufferings 
in  the  South,  but  that  this  is  to  be  ascribed  to  the  other 
causes  which  will  account  for  it. 


TO    N.    p.    TRIST. 

Moiilpclier,  December  23,  1833 

Dear  Sir, 

I  have  received  yours  of  the  19lh,  enclosing  some  of 
the  South  Carolina  papers.  There  are  in  one  of  them 
some  interesting  views  of  the  doctrine  of  secession  ;  one 
that  had  occurred  to  me,  and  which  for  the  first  time 
I  have  seen  in  print ;  namely,  that  if  one  state  can,  at 
will,  withdraw  from  the  others,  the  others  can,  at  will, 
withdraw  from  her,  and  turn  her,  nolentem  volenteni, 
out  of  the  Union.  Until  of  late,  there  is  not  a  state 
that  would  have  abhorred  such  a  doctrine  more  than 
South  Carolina,  or  more  dreaded  an  application  of  it 
to  herself.  The  same  may  be  said  of  the  doctrine  of 
nullification,  which  she  now  preaches  as  the  only  faith 
by  which  the  Union  can  be  saved. 

I  partake  of  the  wonder,  that  the  men  you  name 
should  view  secession  in  the  light  mentioned.  The 
essential  difference  between  a  free  government  and 
governments  not  free,  is,  that  the  former  is  founded  in 
compact,  the  parties  to  which  are  mutually  and  equally 
bound  by  it.  Neither  of  them,  therefore,  can  have  a 
greater  right  to  break  off  from  the  bargain,  than  the 
other  or  others  have  to  hold  them  to  it.     And  certainlv 
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there  is  iiotliiug  in  the  Virginia  resolutions  of  1798  ad- 
verse to  this  principle,  which  is  that  of  common  sense 
and  common  justice.  The  fallacy  which  draws  a  dif- 
ferent conclusion  lies  in  confounding  a  sbigle  party 
with  the  parties  to  the  constitutional  compact  of  the 
United  States.  The  latter  having  made  the  compact, 
may  do  what  they  will  with  it.  The  former,  as  one" 
only  of  the  parties,  owes  fidelity  to  it  till  released  by 
consent,  or  absolved  by  an  intolerable  abuse  of  the 
power  created.  In  the  Virginia  resolutions  and  report, 
the  plural  number,  states,  is  in  every  instance  used 
where  reference  is  made  to  the  authority  which  pre- 
sided over  the  government.  As  I  am  now  known  to 
have  drawn  those  documents,  I  may  say,  as  I  do  with 
a  distinct  recollection,  that  the  distinction  was  inten- 
tional. It  was,  in  fact,  required  by  the  course  of  rea- 
soning employed  on  the  occasion.  The  Kentucky 
resolutions,  being  less  guarded,  have  been  more  easily 
perverted.  The  pretext  for  the  liberty  taken  with 
those  of  Virginia,  is  the  word  respective,  prefixed  to  the 
"rights,"  &c.,  to  be  secured  within  the  states.  Could 
the  abuse  of  the  expression  have  been  foreseen  or  sus- 
pected, the  form  of  it  would  doubtless  have  been  va- 
ried. But  what  can  be  more  consistent  with  common 
sense,  than  that  all  having  the  same  rights,  &c.,  should 
unite  in  contending  for  the  security  of  them  to  each  ? 

It  is  remarkable  how  closely  the  nullifiers,  who  make 
the  name  of  Mr.  Jefferson  the  pedestal  for  their  colos- 
sal heresy,  shut  their  eyes  and  lips  whenever  his  au- 
thority is  ever  so  clearly  and  emphatically  against  them. 
You  have  noticed  what  he  says  in  his  letters  to  Mon- 
roe and  Ca-rrington,  pages  43  and  202,  vol.  ii.,  with  re- 
spect to  the  powers  of  the  old  Congress  to  coerce  de- 
linquent states,  and   his  reasons  for  preferring  for  the 


CORRESPONDENCE.  287 

purpose  a  naval  to  a  military  force ;  and,  moreover, 
that  it  was  not  necessary  to  find  a  right  to  coerce  in 
the  federal  articles,  that  being  inherent  in  the  nature  of 
a  compact.  It  is  high  time  that  the  claim  to  secede  at 
will  should  be  put  down  by  the  public  opinion ;  and  I 
shall  be  glad  to  see  the  task  commenced  by  one  who 
understands  the  subject. 

I  know  nothing  of  what  is  passing  at  Richmond 
more  than  what  is  seen  in  the  newspapers.  You  were 
right  in  your  foresight  of  the  effect  of  the  passages  in 
the  late  proclamation.  They  have  proved  a  leaven  for 
much  fermentation  there,  and  created  an  alarm  against 
■the  danger  of  consolidation,  balancing  that  of  disunion. 
I  wish,  with  you,  the  Legislature  may  not  seriously  in- 
jure itself  by  assuming  the  high  character  of  mediator. 
They  will  certainly  do  so  if  they  forget  that  their  real 
influence  will  be  in  the  inverse  ratio  of  a  boastful  inter- 
position of  it. 


TO    JOSEPH    C.    CABELL. 

Monlpclicr,  Dec.  27,  183S,  i  P.M 

Dear  Sir, 
I  have  this  moment  only  received  yours  of  the  22d. 
I  regret  the  delay,  as  you  wished  an  earlier  answer  than 
you  can  now  have,  though  I  shall  send  this  immedi- 
ately to  the  postoffice.  My  correspondence  with  Judge 
Roane  originated  in  the  request  that  I  would  take  up 
the  pen  on  the  subject  he  was  discussing  or  about  to 
discuss.  Although  I  concurred  much  in  his  views  of  it, 
I  differed,  as  you  will  see,  with  regard  to  the  power  of 
the  Supreme  Court  of  the  United  States  in  relation  to 
the  state  court.     This  was  in  my  last  letter,  which,  be 
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ing  au  answer,  did  not  require  one,  and  none  was 
received.  My  view  of  the  supremacy  of  the  federal 
court,  when  the  Constitution  was  under  discussion,  will 
be  found  in  the  Federalist.  Perhaps  I  may,  as  could 
not  be  improper,  have  alluded  to  cases  (of  which  all 
courts  must  judge)  within  the  scope  of  its  functions 
Mr.  Pendleton's  opinion  that  there  ought  to  be  an  ap- 
peal from  the  Supreme  Court  of  a  stale  to  the  Siqveme 
Court  of  the  United  States,  contained  in  his  letter  to 
me,  was,  I  find,  avowed  in  the  convention  of  Virginia, 
and  so  stated  by  his  nephew  latterly  in  Congress.  1 
send  you  a  copy  of  Col.  J.  Taylor's  argument  on  the 
carriage  tax.  If  I  understand  the  beginning  pages,  he 
is  not  only  high-toned  as  to  judicial  power,  but  regards 
the  federal  court  as  the  iniramount  authority.  Is  it 
possible  to  resist  the  nullifying  inference  from  the  doc- 
trine that  makes  the  state  courts  uncontrollable  by  the 
Supreme  Court  of  the  United  States  \ 

I  cannot  lay  my  hand  on  my  letter  to  Judge  Roane. 
The  word  omitted,  I  presume,  is  argument.  It  is  a 
common  complaint  among  the  French,  as  you  know,  to 
say  you  have  given  all  its  lustre,  &c. 

What  is  said  in  my  letter  to  Mr.  Everett,  in  the  North 
American  Review,  as  to  the  origin  of  the  Constitution, 
I  considered  as  squaring  with  the  account  given  in  the 
Federalist  of  the  mixture  of  national  and  federal  fea- 
tures in  the  Constitution.  That  view  of  it  was  well 
received  at  the  time  by  its  friends,  and,  I  believe,  has 
not  been  controverted  by  the  republican  party.  A 
marked  and  distinctive  feature  in  the  resolutions  of 
1798  is,  that  the  plural  number  is  invariably  used  in 
them,  and  not  the  singular,  and  the  course  of  the  rea- 
soning required  it. 

As  to  my  change  of  opinion  about  the  bank,  it  was 
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in  couforniity  to  au  unchanged  opinion  that  a  certain 
course  of  practice  required  it. 

The  tariff  is  unconnected  with  the  resohitions  of 
1798.  In  the  first  Congress  of  1789,  I  sustained  and 
have  in  every  situation  since  adhered  to  it.  I  liad  flat- 
tered myself,  in  vain  it  seems,  that,  whatever  my  poht- 
ical  errors  may  have  heen,  I  was  as  httle  chargeable 
with  inconsistencies  as  any  of  my  fellow-labourers 
through  so  long  a  period  of  political  life. 


TO    JOSEPH    C.    CABELL. 

Monlpelier,  Dec,  S8,  1833. 

Dear  Sir, 

J  wrote  you  a  few  lines  last  evening  in  answer  to 
yours  of  the  22d.  Resuming  my  search  for  the  letter 
of  June  29,  1821, 1  have  befen  successful,  and  hasten  to 
give  you  the  words  omitted  in  your  copy.  After  "  their 
full  lustre,"  fill  the  blank  with  the  words  "  to  the  argu- 
ments against  the  suability  of  states  by  individuals."  I 
was  rather  surprised  to  find  such  a  substantial  identity 
in  several  respects  between  the  letter  and  that  to  Mr. 
Everett,  the  member  of  Congress,  which  went  into  the 
North  American  Review.  I  am  less  apprehensive  of 
being  convicted  of  inconsistencies  in  political  opinions 
than  I  am  unwilling  to  be  thought  obtrusive  of  them  on 
the  public.  I  believe  not  a  single  letter  of  that  sort 
has  been  published  which  was  not  an  answer,  as  was 
that  to  Mr.  Everett.  The  occasion  which  led  to  the 
tenour  of  this  last,  was  the  reference  to,  and  miscon- 
struction of,  the  Virginia  resolutions  of  1798,  which  I 
wished  to  rescue  from  the  erroneous  use  of  them. 

I  mentioned  that  I  had  been  uniform  in  my  views  of 
Oo  13 
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several  great  constitutional  questions.  I  might  have 
added  to  them  the  question  concerning  roads  and 
canals,  and  the  phrase  "  common  defence  and  general 
welfare."  On  the  subject  of  the  tariff',  now  the  theme 
and  the  torch  which  agitates  and  inflames  the  public 
mind,  my  course  has  been  not  varied  through  the 
period  commencing  with  the  federal  government,  and 
down  to  my  letters  to  you  a  few  years  ago. 

I  observe  that  the  Report  of  the  Committee  on  the 
South  Carolina  and  other  Papers,  copy  into  it  one  of 
the  resolutions  of  1798,  and  italicize  it.  The  aspect 
of  it,  without  the  explanation  of  the  report  of  1799, 
may  be  perverted  to  a  nullifying  use  by  the  word  "  re- 
spective." But  it  was  not  extraordinary  that  the  states 
should  co-operate  all  for  attaining  the  objects  of  each. 
Had  a  nullification  by  a  single  state  occurred  as  a  doc- 
trine likely  to  claim  countenance  from  the  expression, 
the  contemporary  evidence  which  has  been  given  of 
the  temper  and  views  of  the  General  Assembly,  justi- 
fies the  presumption  that  it  would  have  been  suffi- 
ciently varied.  It  is  not  probable  that  such  an  idea  as 
the  South  Carolina  nullification  had  ever  entered  the 
thoughts  of  a  single  member,  or  even  that  of  a  citizen 
of  South  Carolina  herself. 


to  andrew  stevenson. 

Dear  Sir. 
I  have  received  your  communication  of  the  29th 
ultimo,  and  have  read  it  with  nuich  pleasure.  It  pre- 
sents the  doctrine  of  nullification  and  secession  in 
lights  that  must  confound,  if  failing  to  convince,  their 
patrons. 
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You  have  done  well  ia  rescuing  the  proceedings  of 
Virginia  in  1798,  99,  from  the  many  misconstructions 
and  misapplications  of  them.  The  seventh  resolution 
ought  to  have  explained  the  third,  and  the  report  both. 
Many,  however,  have  strangely  overlooked  the  distinc- 
tion, obvious  in  itself,  and  indicated  by  the  course  of  the 
reasoning  between  the  right  of  the  states  (plural  always 
used)  as  parties  to  the  Constitution,  and  the  right  of  a 
single  party.  Few,  also,  seem  to  have  looked  back  to 
the  question  raised  by  the  alien  and  sedition  laws,  as 
one  essentially  between  the  government  and  the  con- 
stituent body;  or  to  the  other  question  raised,  how  far 
a  decision  of  the  Supreme  Court  of  the  United  States 
was  a  bar  to  the  interposition  of  the  states ;  it  having 
been  alleged  to  be  so,  even  to  declarations  of  legisla- 
tive opinions.  These  questions  account  for  the  scope 
of  the  reasoning  in  material  parts  of  those  documents. 

Secession  presents  a  question  more  particularly  be- 
tween the  states  themselves,  as  parties  to  the  constitu- 
tional compact ;  and  the  great  argument  for  it  is  de- 
rived from  the  sovereignty  of  the  parties ;  as  if  the 
more  complete  the  authority  to  enter  into  a  compact, 
the  less  was  the  obligation  to  abide  by  it.  It  is  but  fair 
to  observe,  that  those  who  assert  the  right  present  it 
in  forms  essentially  different ;  some  as  a  right  always 
existing,  and  to  be  used  at  pleasure ;  others  as  a  right 
created  by  extreme  cases  requiring  it.  The  latter  class 
are  wrong  only  in  using  terms  which  confounds  them 
with  the  former. 

Of  late,  attempts  are  observed  to  shelter  the  heresy 
of  secession  under  the  case  of  expatriation,  from  which 
it  essentially  differs.  The  expatriating  party  removes 
only  his  person  and  his  moveable  property,  and  does 
not  incommode  those  whom  he  leaves.     A  seceding 
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State  mutilates  the  domaizi,  and  disturbs  the  whole  sys- 
tem from  which  it  separates  itself.  Pushed  to  the  ex- 
tent in  which  the  right  is  sometimes  asserted,  it  might 
break  into  fragments  every  single  community. 

It  is  curious  to  see  how  the  nullifying  and  seceding 
champions  draw  arguments  from  the  difficulty,  under 
the  Constitution  of  the  United  States,  of  avoiding  col- 
lisions, and  from  the  Avant  of  remedies  for  possible  oc- 
currences. This  is  the  case  more  or  less  of  all  free 
governments,  and  of  every  state  in  the  Union.  The 
government  of  a  state  would  be  as  readily  destroyed  by 
a  refusal  or  neglect  of  the  people  to  exercise  their  fran- 
chise, as  the  government  of  the  United  States  by  a  like 
conduct  in  the  states  towards  it.  If  the  two  Houses 
of  Congress  or  of  a  state  legislature  were  absolutely 
inflexible  in  a  revenue  bill,  the  effect  would  be  the  same 
in  both  governments.  The  judiciary  of  a  state  is  the 
last  resort  within  the  purview  of  a  state  constitution, 
and  a  gross  usurpation  or  abuse  of  its  powers  would 
produce  a  state  of  things  like  that  resulting  from  such 
an  occurrence  within  the  federal  sphere. 

Jnst  as  I  received  your  favour,  I  was  furnishing  a 
sketch  of  ideas  in  compliance  with  a  wish  which  had 
been  conveyed  to  me.  I  enclose  a  copy  of  it.*  In  the 
present  diversity  of  opinions  and  effervescences  of  the 
passions,  it  is  not  probable  that  anything  will  be  done 
by  the  public  authorities  which  will  accord  with  the 
cooler  judgment  of  a  future  day,  to  which  I  have  en- 
deavoured to  conform  mine.  Be  so  good  as  to  let  Mr. 
Patton  have  a  sight  of  the  paper,  and  Mr.  Rives  also, 
if  you  choose.  They  are  the  two  of  your  political 
comrades  with  whom  I  happen  to  have  most  commu- 
nication on  political  subjects.     I  am  well  aware  that 

*  The  enclosure  incorporated  in  another  paper  on  nullification. — Ed. 
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their  sentiments  may  be  very  different  from  some  of 
mine,  as  some  of  yours  may  also  be.  As  the  sketch  was 
hastily  made,  and  I  am  sensible  may  be  made  more  free 
from  criticism  in  its  phraseology,  and  as  it  is  possible  1 
may  expand  it  in  some  of  its  positions,  I  must  request 
the  favour  of  you  to  return  it,  at  your  leisure,  without 
any  copy  having  been  taken. 

If  legislative  resolutions  declaring  the  essential  char- 
acteristics of  the  Constitution  of  the  United  States  be 
deemed  expedient,  they  ought  to  be  conformed  as  much 
as  possible  to  acknowledged  principles,  to  known  facts, 
and  to  the  text  of  the  Constitution. 

In  the  present  state  of  things  in  our  country,  if  I  am 
to  answer  the  wish  conveyed  to  me,  I  must  say  that 
the  members  of  Congress  from  Virginia  would  do  well 
to  urge  a  reduction  and  modification  of  the  tariff  laws. 
But,  in  the  first  place,  with  a  reasonable  attention  as 
well  to  the  great  interests  at  stake,  and  the  circumstances 
under  which  they  were  created,  in  one  section,  as  to 
the  justice  and  the  interests  appealed  to  in  behalf  of 
another  section.  It  is  quite  possible  that  a  sudden 
withdrawal  from  the  market  of  domestic  supplies,  e.v- 
tended  as  they  now  are,  might,  while  ruinous  to  the 
manufacturers,  be  injurious  also  to  the  consumers ; 
since  some  time  would  elapse  before  the  vacuum  coidd 
be  filled  from  other  sources,  the  prices  in  the  mean  time 
rising,  of  course,  from  a  diminution  of  the  supply  and 
a  continuance  of  the  demand. 

Secondly,  without  incurring  the  appearance  of  yield- 
ing to  threatened  consequences  of  not  doing  what  is 
required  by  the  discontented  anywhere. 

Thirdly,  without  opposing  any  constitutional  provis- 
ion that  may  be  necessary  and  proper  to  defeat  a  re- 
sistance to  the  execution  of  the  laws  ;  and  particularly 
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any  constitutional  provision  that  may  ensure  the  execu- 
tion of  the  laws,  in  a  mode  that  will  avoid  a  resort  to, 
or  the  risk  of,  a  conflict  at  arms. 

Fourthly,  without  any  course  whatever  that  would 
pledge  or  commit  Virginia  to  take  side  with  South 
Carolina,  or  any  other  state,  in  resisting  the  laws  of  the 
United  States,  unless  causes  should  arise,  of  which  Vir-"" 
ginia  shoidd  be  free  to  judge,  justifying  and  requiring 
her  so  to  do  ;  and  particularly  without  any  commitment 
of  her  to  view  in  that  light  laws  of  the  United  States 
now  existing. 


TO    ANDREW    STEVENSON. 

Montpeher,  February  10,  1833. 

Dear  Sir, 

Your  favour  of  the  8th  instant,  with  the  paper  re- 
turned, was  safely  received.  It  may  not  be  amiss  for 
me  to  say,  that  the  opinion  expressed  in  the  letter,  that 
constitutional  provisions,  necessary  and  proper  to  de- 
feat resistance  to  the  laws,  ought  not  to  be  opposed,  had 
no  specific  reference  to  the  bill  depending,  but  was  a 
general  remark,  that  whatever  constitutional  provisions 
might  be  necessary  and  proper  for  that  purpose  ought 
not  to  be  opposed.  I  consider  a  successful  resistance 
to  the  laws,  as  now  attempted,  if  not  immediately  mor- 
tal to  the  Union,  as  at  least  a  mortal  wound  to  it. 

I  hope  it  is  well  understood  that  my  object  in  giving 
our  two  friends  a  sight  of  the  paper  was  merely  a  com- 
pliance of  a  wish  indirectly  conveyed  by  one,  and  a 
mark  of  respect  for  the  other ;  and  to  intimate  my  views 
of  the  subject  without  any  bearing  on  theirs.  I  am 
well  aware,  that,  in  choosing  between  alternatives,  they 
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may  have  lights  I  do  not  possess ;  and,  moreover,  that 
those  in  public  trust  may  justly  feel  an  obligation  to 
respect  the  opinions  of  their  constituents  which  is  not 
imposed  on  a  private  citizen. 

I  am  sorry  to  learn  that  the  prospect  of  a  concilia- 
tory result  to  the  deliberations  of  Congress  is  so  little 
encouraging.  I  wish  it  may  not  be  found  that  Virginia 
will  be  caught  in  the  trap  with  an  anti-tariff  bait  in  it. 
If  South  Carolina  recedes,  it  will  be  on  the  avowed 
grounds  of  her  respect  for  the  interposition  of  Virginia, 
and  a  reliance  that  Virginia  is  to  make  a  common 
cause  with  her  throughout.  In  that  event,  and  a  con- 
tinuation of  the  tariff  laws,  the  prospect  before  us  would 
be  a  rupture  of  the  Union ;  a  Southern  confederacy ; 
mutual  enmity  with  the  North ;  the  most  dreadful  ani- 
mosities and  border  'ivars,  springing  from  the  case  of 
slaves  ;  rival  alliances  abroad ;  standing  armies  at  home, 
to  be  supported  by  internal  taxes ;  and  federal  govern- 
ments, with  powers  of  a  more  consolidating  and  mo- 
narchical tendency  than  the  greatest  jealousy  has  char- 
ged on  the  existing  system. 

I  have  just  read  Mr.  Marshall's  Speech  in  the  House 
of  Delegates  on  Federal  Relations.  It  is  a  very  able 
one,  and  a  strong  backer  of  your  letter  on  the  subject  of 
secession.  The  peroration  is  as  beautiful  as  its  warn- 
ing to  Virginia  is  solemn  and  impressive. 


TO    W.    C.    RIVES. 

Moi.lpelier,  Ma 


Dear  Sir, 
I  have  received  your  very  kind  letter  of  the  6th  from 
Washington,  and,  by  the   same  mail,  a  copy  of  youi 
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late  speech  in  the  Senate,  for  which  I  tender  my 
thanks.  I  have  found,  as  I  expected,  that  it  takes  a 
very  able  and  enlightening  view  of  its  subject.  I  wish 
it  may  have  the  effect  of  reclaiming  to  the  doctrine  and 
language  held  by  all  from  the  birth  of  the  Constitution, 
and  till  very  lately  by  themselves,  those  who  now  con- 
tend that  the  states  have  never  parted  with  an  atom  of 
their  sovereignty  ;  and,  consequently,  that  the  constitu- 
tional band  which  holds  them  together  is  a  mere  league 
or  partnership,  without  any  of  the  characteristics  of 
sovereignty  or  nationality. 

It  seems  strange  that  it  should  be  necessary  to  dis- 
prove this  novel  and  nullifying  doctrine ;  and  stranger 
still  that  those  \i  ho  deny  it  should  be  denounced  as  in- 
novators, heretics,  and  apostates.  Our  political  system 
is  admitted  to  be  a  new  creation  ;  a  real  nondescript. 
Its  character,  therefore,  must  be  sought  within  itself; 
not  in  precedents,  because  there  are  none;  not  in 
writers  whose  comments  are  guided  by  precedents. 
Who  can  tell  at  present  how  Vattel  and  others  of  that 
class  woidd  have  qualified  (in  the  Gallic  sense  of  the 
term)  a  compound  and  peculiar  system  with  such  an 
example  as  ours  before  them  1 

What  can  be  more  preposterous  than  to  say  that  the 
United  States,  as  united,  are  in  no  respect  or  degree 
a  nation,  which  implies  a  sovereignty ;  although  ac- 
knowledged to  be  such  by  all  other  nations  and  sover- 
eigns, and  maintaining  with  them  all  the  international 
relations  of  war  and  peace,  treaties,  commerce,  &c. ; 
and  on  the  other  hand  and  at  the  same  time,  to  say 
that  the  states  separately  are  completely  nations  and 
sovereigns,  although  they  can  separately  neither  speak 
nor  hearken  to  any  other  nation,  nor  maintain  with  it 
any  of  the  international  relations  whatever,  and  would 
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be  disowned  as  nations  it"  presenting  tiiemselves  in  that 
character. 

The  nulllfiers,  it  appears,  endeavour  to  shelter  them- 
selves under  a  distinction  between  a  delegation  and  a 
surrender  of  powers.  But  if  the  powers  be  attributes  of 
sovereignty  and  nationality,  and  the  grant  of  them  be 
perpetual,  as  is  necessarily  implied  where  not  otherwise 
expressed,  sovereignty  and  nationality,  according  to  the 
extent  of  the  grant,  are  effectually  transferred  by  it ;  and 
a  dispute  about  the  name  is  but  a  battle  of  words.  The 
practical  result  is,  indeed,  not  left  to  argument  or  infer- 
ence. The  words  of  the  Constitution  are  explicit,  that 
the  Constitution  and  laws  of  the  United  States  shall  be 
supreme  over  the  Constitution  and  laws  of  the  several 
states ;  supreme  in  their  exposition  and  execution,  as 
well  as  in  their  authority.  Without  a  supremacy  iu 
those  respects,  it  would  be  like  a  scabbard  iu  the  hands 
of  a  soldier  without  a  sword  iu  it.  The  imagination 
itself  is  startled  at  the  idea  of  twenty-four  independent 
expounders  of  a  rule  that  cannot  exist  but  in  a  mean- 
ing and  operation  the  same  for  all. 

The  conduct  of  South  Carolina  has  called  forth  not 
ouly  the  question  of  nullification,  but  the  more  formi- 
dable one  of  secession.  It  is  asked  whether  a  state,  by 
resuming  the  sovereign  form  in  which  it  entered  the 
Union,  may  not  of  right  withdraw  from  it  at  will.  But 
the  countenance  given  to  the  claim  shows  that  it  can- 
not be  so  lightly  dismissed.  The  natural  feelings 
which  laudably  attach  the  people  composing  a  state  to 
its  authority  and  importance,  are  at  present  too  much 
excited  by  the  unnatural  feelings  with  which  they  have 
been  inspired  against  their  brethren  of  other  states,  not 
to  expose  them  to  the  danger  of  being  misled  into  er- 
roneous views  of  the  nature  of  the  Union  and  the  in- 
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terest  they  Lave  in  it.  One  thing,  at  least,  seems  to  be 
too  clear  to  be  questioned ;  that  while  a  state  remains 
within  the  Union,  it  cannot  withdraw  its  citizens  from 
the  operation  of  the  Constitntion  and  laws  of  the 
Union.  In  the  event  of  an  actual  secession  without 
the  consent  of  the  co-states,  the  course  to  be  pursued 
bj  these  involves  questions  painful  in  the  discussion 
of  them.  God  grant  that  the  menacing  appearances 
which  obtruded  it  may  not  be  followed  by  positive  oc- 
currences requiring  the  more  painful  task  of  deciding 
them. 

In  explaining  the  proceedings  of  Virginia  in  1798, 
99,  the  state  of  things  at  the  time  was  the  more  prop- 
erly appealed  to,  as  it  has  been  too  much  overlooked. 
The  doctrines  combated  are  always  a  key  to  the  argu- 
ments employed.  It  is  but  too  common  to  read  the 
expressions  of  a  remote  period,  through  the  modern 
meaning  of  them,  and  to  omit  guards  against  miscon- 
struction not  anticipated.  A  few  words  with  a  pro- 
phetic gift  might  have  prevented  much  error  in  the 
glosses  on  those  proceedings.  The  remark  is  equally 
applicable  to  the  Constitution  itself. 

Having  thrown  these  thoughts  ou  paper  in  the  midst 
of  interruptions,  added  to  other  dangers  of  inaccuracy, 
I  will  ask  the  favour  of  you  to  return  the  letter  after 
perusal.  I  have  latterly  taken  this  liberty  with  more 
than  one  of  my  corresponding  friends,  and  every  lapse 
of  very  short  periods  becomes  now  a  fresh  apology 
for  it 
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TO    DANIEL    WEBSTER. 

Montpehcr,  March  15,  1833. 

Dear  Sir, 

I  return  my  thanks  for  the  copy  of  your  late  very 
powerful  speech  in  the  Senate  of  the  United  States. 
It  crushes  "  nullification,"  and  must  hasten  the  aban- 
donment of  "  secession."  But  this  dodges  the  blow,  by 
confounding  the  claim  to  secede  at  will  with  the  right 
of  seceding  from  intolerable  oppression.  The  former 
answers  itself,  being  a  violation,  without  cause,  of  a 
faith  solemnly  pledged.  Tiie  latter  is  another  name 
only  for  revolution,  about  which  there  is  no  theoretic 
controversy.  Its  double  aspect,  nevertheless,  with  the 
countenance  received  from  certain  quarters,  is  giving  it 
a  popular  currency  here  which  may  influence  the  ap- 
proaching elections  both  for  Congress  and  for  the  State 
Legislature.  It  has  gained  some  advantage,  also,  by 
mixing  itself  with  the  question  whether  the  Constitu- 
tion of  the  United  States  was  formed  by  the  people  or 
by  the  states,  now  under  a  theoretic  discussion  by  an- 
imated partisans. 

It  is  fortunate  when  disputed  theories  can  be  de- 
cided by  undisputed  facts.  And  here  the  undisputed 
fact  is,  that  the  Constitution  was  made  by  the  people, 
but  as  imbodied  into  the  several  states  who  were  par- 
ties to  it,  and,  therefore,  made  by  the  states  in  their 
highest  authoritative  capacity.  They  might,  by  the 
same  authority  and  by  the  same  process,  have  con- 
verted the  confederacy  into  a  mere  league  or  treaty ; 
or  continued  it  with  enlarged  or  abridged  powers ;  or 
have  imbodied  the  people  of  their  respective  states 
into  one  people,  nation,  or  sovereignty  ;  or,  as  they  did 
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by  a  mixed  tbrni,  make  them  one  people,  nation,  or 
sovereignty  for  certain  purposes,  and  not  so  for  others. 

The  Constitution  of  the  United  States  being  estab- 
hshed  by  a  competent  authority,  by  that  of  the  sover- 
eign people  of  the  several  states  who  were  the  parties 
to  it,  it  remains  only  to  inquire  what  the  Constitution 
is ;  and  here  it  speaks  for  itself.  It  organizes  a  gov- 
ernment into  the  usual  legislative,  executive,  and  judi- 
ciary departments;  invests  it  with  specified  powers, 
leaving  others  to  the  parties  to  the  Constitution ;  it 
makes  the  government,  like  other  governments,  to  op- 
erate directly  on  the  people  ;  places  at  its  command  the 
needful  physical  means  of  executing  its  powers ;  and, 
finally,  proclaims  its  supremacy,  and  that  of  the  laws 
made  in  pursuance  of  it,  over  the  constitutions  and  laws 
of  the  states;  the  powers  of  the  government  being  ex- 
ercised, as  in  other  elective  and  responsible  govern- 
ments, under  the  control  of  its  constituents,  the  people 
and  legislatures  of  the  states,  and  subject  to  the  revo- 
lutionary rights  of  the  people  in  extreme  cases. 

It  might  have  been  added,  that  while  the  Constitu- 
tion, therefore,  is  admitted  to  be  in  force,  its  operation 
in  every  respect  must  be  precisely  the  same,  whether  its 
authority  be  derived  from  that  of  the  people  in  the  one 
or  the  other  modes  in  question,  the  authority  being 
equally  competent  in  both  ;  and  that,  without  an  annul- 
ment of  the  Constitution  itself,  its  supremacy  must  be 
submitted  to. 

The  only  distinctive  effect  between  the  two  modes 
of  forming  a  constitution  by  the  authority  of  the  peo- 
ple, is,  that  if  formed  by  them  as  imbodied  into  separate 
communities,  as  in  the  case  of  the  Constitution  of  the 
United  States,  a  dissolution  of  the  constitutional  com- 
pact would  re.i)lace  them  in  the  condition  of  separate 
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communities,  that  being  the  condition  in  which  they 
entered  iuto  the  compact ;  whereas,  if  formed  by  the 
people  as  one  community,  acting  as  such  by  a  numer- 
ical majority,  a  dissokition  of  the  compact  would  re- 
duce them  to  a  state  of  nature,  as  so  many  individual 
persons.  But  while  the  constitutional  compact  re- 
mains undissolved,  it  must  be  executed  according  to 
the  forms  and  provisions  specified  in  the  compact.  It 
must  not  be  forgotten,  that  contract,  express  or  implied, 
is  the  vital  principle  of  free  governments  as  contradis- 
tingixished  from  governments  not  free  ;  and  that  a  re- 
volt against  this  principle  leaves  no  choice  but  between 
anarchy  and  despotism. 


TO    JOSEPH    C.    CABELL. 

Montpeher,  A|inl  !,  1833. 

Dear  Sir, 

I  received,  by  the  last  mail,  yours  from  Albemarle, 
with  the  documents  referred  to.  That  from  Nelson, 
with  its  accompaniments,  had  previously  come  to  hand. 
I  regret  much  my  loss  of  a  visit  which  I  was  so  near 
being  favoured  with.  Besides  the  personal  gratifica- 
tions it  would  have  afforded  me,  we  could  not  well 
have  been  together  without  touching  ou  topics  not  per- 
sonal, and  on  which  our  ideas  might  be  worth  inter- 
changing. 

As  to  the  suggestion  of  a  pamphlet  comprising  some 
of  my  letters  on  constitutional  questions,  it  may  be  re- 
marked that  this  has,  as  I  understand,  been  lately  done 
with  respect  to  some  of  them,  those  to  Mr.  Everett  and 
Mr.  IngersoU,  if  no  more.  Nor  could  such  a  task  be 
now  executed  in  time  for  any  critical  influence  on  pub- 
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lie  opinion.  Whether  it  nia}'  become  expedient  du- 
ring the  next  winter,  will  be  decided  by  the  intermedi- 
ate turn  and  complexion  of  the  politics  of  the  country. 

I  had  noticed  the  charge  of  inconsistency  against 
me,  but  it  had  been  so  often  refuted  on  difierent  occa- 
sions and  from  different  quarters,  that  I  was  content  to 
let  it  die  of  its  wounds.  There  would,  indeed,  be  no" 
end  to  refutations,  if  applied  to  every  repetition  of  un- 
founded imputations.  The  attempt  to  prove  me  a 
nullifier,  by  a  misconstruction  of  the  resolutions  of  1798, 
99,  though  so  often  and  so  lately  corrected,  was,  I  ob- 
serve, renewed  some  days  ago  in  the  Richmond  Whig, 
by  an  inference  from  an  erasure  in  the  House  of  Dele- 
gates from  one  of  those  resolutions,  of  the  words  "  are 
null,  void,  and  of  no  effect,"  which  followed  the  word 
"  unconstitutional."  These  words,  though  synonymous 
with  "  unconstitutional,"  were  alleged  by  the  critic  to 
mean  nullification  ;  and  being,  of  course,  ascribed  to  me, 
I  was,  of  course,  a  nullifier.  It  seems  not  to  have  occur- 
red, that  if  the  insertion  of  the  words  could  convict  me 
of  being  a  nullifier,  the  erasure  of  them  [unanimous,  I 
believe]  by  the  Legislature  was  the  strongest  of  pro- 
tests against  the  doctrine,  a  consideration  of  infinitely 
more  importance  than  any  opinion  of  mine,  if  real, 
could  be.  The  vote  in  that  case  seems  not  to  have 
engaged  the  attention  due  to  it.  It  not  merely  de- 
prives South  Carolina  of  the  authority  of  Virginia,  on 
which  she  has  relied  and  exulted  so  much  in  support 
of  her  cause,  but  turns  that  authority  pointedly  against 
her. 

In  referring  to  this  incident,  I  am  reminded  of  an- 
other erasure  from  one  of  the  resolutions.  After  the 
word  "states,"  as  parties  to  the  compact,  the  word 
"  alone"  was  inserted.      This  was  unanimouslv  stricken 
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out.  I  was  always  at  a  loss  for  the  reason,  till  it  was 
lately  stated  on  the  authority  of  Mr.  Giles,  that  the 
word  was  considered  by  some  as  excluding  the  people 
of  a  state  from  being  a  party  to  the  compact.  The 
word  was  not  meant  to  guard  against  that  misconstruc- 
tion, which  was  not  apprehended,  the  people  being 
the  state  itself  when  acting  in  its  highest  capacity  ;  but 
to  exclude  the  idea  of  the  state  governments  or  the  fed- 
eral government  being  a  party.  The  common  notion 
previous  to  our  revolution  had  been,  that  the  govern- 
mental compact  was  between  the  governors  and  the 
governed,  the  former  stipulating  protection,  the  latter 
allegiance.  So  familiar  was  this  view  of  the  subject, 
that  it  slipped  into  the  speech  of  Mr.  Hayne  on  Foot's 
Resolution,  and  produced  the  prostrating  reply  of  Mr. 
Webster.  So  apt,  also,  was  the  distinction  between  a 
state  and  its  government  to  be  overlooked,  that  Judge 
Roane,  with  all  his  sagacity  and  orthodoxy,  was  be- 
trayed into  a  language  that  made  the  state  government 
a  party  to  the  constitutional  compact  of  the  United 
States.  In  the  fifth  letter  of  his  "  Algernon  Sidney," 
he  says:  "If  without  this  jurisdiction  [of  the  Supreme 
Court  of  the  United  States]  now  claimed,  it  is  alleged 
that  danger  will  ensue  to  the  constitutional  rights  of 
the  general  government,  let  us  not  forget  that  there  is 
another  party  to  the  compact.  That  party  is  the  state 
governments,  who  ought  not  to  be  deprived  of  their 
only  defensive  armour." 

What  an  example  is  here,  wliere  it  would  be  so  lit- 
tle looked  for,  of  the  erroneous  and  one-sided  view  so 
often  taken  of  the  relations  between  the  federal  and 
the  state  governments.  Is  it  not  obvious  that  the  juris- 
diction claimed  for  the  states  is  not  their  only  defensive 
armour  1  and  that  another  and  more  complete  defence 
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is  in  the  respousibility  of  the  federal  government  to  the 
people  and  legislatures  of  the  states  as  its  constituents  1 
whereas  the  jurisdiction  claimed  for  the  federal  judi- 
ciary is  truly  the  only  defensive  armour  of  the  federal 
government,  or,  rather,  for  the  Constitution  and  laws  of 
the  United  States.  Strip  it  of  that  armour,  and  the 
door  is  wide  open  for  nullification,  anarchy,  and  con- 
vulsion, unless  twenty-four  states,  independent  of  the 
whole  and  of  each  other,  should  exhibit  the  miracle  of 
a  voluntary  and  unanimous  performance  of  every  in- 
junction of  the  parchment  compact. 

I  must  not  let  the  occasion  pass  without  congratu- 
lating you  on  your  successful  progress  in  the  arduous 
and  patriotic  plan  of  connecting  the  West  and  the 
East  by  a  route  through  Virginia.  I  wish  you  may 
continue  to  triumph  over  all  the  difficulties  to  be  en- 
countered. Such  works  are  among  the  antidotes  to 
the  poisonous  doctrines  of  disunion,  as  well  as  other- 
wise of  the  most  beneficial  tendencies. 


TO    HENRY    CLAY. 

June,  1S33. 

Dear  Sir, 

Your  letter  of  May  28  was  duly  received.  In  it  you 
ask  my  opinion  on  the  retention  of  the  Land  Bill  by 
the  president. 

It  is  obvious  that  the  Constitution  meant  to  allow  the 
president  an  adequate  time  to  consider  the  bills,  &c., 
presented  to  him.  and  to  make  his  objections  to  them ; 
and,  on  the  other  hand,  that  Congress  should  have  time 
to  consider  and  override  the  objections.  A  disregard 
on  either  side  of  what  it  owes  to  the  other,  must  be  an 
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abuse  for  which  it  would  be  responsible  under  the 
forms  of  the  Constitution.  Au  abuse  on  the  part  of 
the  president,  with  a  view  sufiicicntly  manifest,  in  a 
case  of  sufiicient  magnitude  to  deprive  Congress  of  the 
opportunity  of  overruling  objections  to  their  bills,  might 
doubtless  be  a  ground  for  Impeachment.  But  nothing 
short  of  the  signature  of  the  president,  or  a  lapse  of  ten 
days  without  a  return  of  his  objections,  or  the  overru- 
ling the  objections  by  two  thirds  of  each  House  of  Con- 
gress, can  give  legal  validity  to  a  bill.  In  order  to  qual- 
ify [in  the  French  sense  of  the  term]  the  retention  of 
the  Land  Bill  by  the  president,  the  first  int|uiry  is, 
whether  a  sufficient  time  was  allowed  him  to  decide 
on  its  merits ;  the  ue.xt,  whether,  with  a  sufficient  time 
to  prepare  his  objections,  he  unnecessarily  put  it  out  of 
the  power  of  Congress  to  decide  on  them.  How  far 
an  anticipated  passage  of  the  bill  ought  to  enter  into 
the  sufficiency  of  the  time  for  executive  deliberation  is 
another  point  for  consideration.  A  minor  one  may  be, 
whether  a  silent  retention  or  an  assignment  to  Con- 
gress of  the  reasons  for  it,  be  the  mode  most  suitable 
to  such  occasions. 

I  hope,  with  you,  that  the  compromising  tariff  will 
have  a  course  and  effect  avoiding  a  renewal  of  the  con- 
test between  the  South  and  the  North,  and  that  a  lapse 
of  nine  or  ten  years  will  enable  the  manufacturers  to 
swim  without  the  bladders  which  have  supported  them. 
Many  considerations  favoiur  such  a  prospect.  They 
will  be  saved  in  future  much  of  the  expense  m  fixtures 
which  they  had  to  encounter,  and  in  many  instances 
unnecessarily  incurred.  They  will  be  continually  im- 
proving iu  the  management  of  their  business.  They 
will  not  fail  to  improve  occasionally  on  the  machinery 
abroad.     The  reduction  of  duties  on  imported  articles 
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consumed  by  them  will  be  equivalent  to  a  direct  boun- 
ty. There  will  probably  be  an  increasing  cheapness 
of  food  from  the  increasing  redundancy  of  agricultural 
labour.  There  will,  within  the  experimental  period, 
be  an  addition  of  four  or  five  millions  to  our  popula- 
tion, no  part,  or  little,  of  which  will  be  needed  for  ag- 
ricultural labour,  and  which  will  consequently  be  an 
extensive  fund  of  manufacturing  recruits.  The  current 
experience  makes  it  probable  that  not  less  than  fifty  or 
sixty  thousand  or  more  of  emigrants  will  annually  reach 
the  United  States,  a  large  proportion  of  which  w-iil  have 
been  trained  to  manufactures  and  be  ready  for  that 
employment. 

With  respect  to  Virginia,  it  is  quite  probable,  from 
the  progress  already  made  in  the  Western  culture  of 
tobacco,  and  the  rapid  exhaustion  of  her  virgin  soil,  in 
which  alone  it  can  be  cultivated  with  a  chance  of  profit, 
that,  of  the  forty  or  fifty  thousand  labourers  on  tobacco, 
the  greater  part  will  be  released  from  that  employment, 
and  be  applicable  to  that  of  manufactures.  It  is  well 
known  that  the  farming  system  requires  much  fewer 
hands  than  tobacco-fields. 

^Should  a  war  break  out  in  Europe,  involving  the 
manufacturing  nations,  the  rise  of  the  wages  there  will 
be  another  brace  to  the  manufacturing  establishments 
here.  It  will  do  more ;  it  will  prove  to  the  "  abso- 
lutists" for  free  trade  that  there  is,  in  the  contingency 
of  war,  one  exception  at  least  to  their  theory. 

It  is  painful  to  see  the  unceasing  efforts  to  alarm  the 
South  by  imputations  against  the  North  of  unconstitu- 
tional designs  on  the  subject  of  the  slaves.  You  are 
right,  I  have  no  doubt,  in  believing  that  no  such  inter- 
meddling disposition  exists  in  the  body  of  our  Northern 

*  This  clause  overlooked  in  the  letter  sent  to  Mr.  Clay. 
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brethren.  Their  good  faith  is  sufficiently  guarantied  by 
the  interest  they  have  as  merchants,  as  shipowners,  and 
as  manufacturers,  in  preserving  a  Union  with  the  slave- 
holding  states.  On  the  other  hand,  what  madness  in 
the  South  to  look  for  great  safety  in  disunion.  It 
would  be  worse  than  jumping  into  the  fire  for  fear  of 
the  fryingpan.  The  danger  from  the  alarms  is,  that  the 
pride  and  resentment  exerted  by  them  may  be  an  over- 
match for  the  dictates  of  prudence ;  and  favour  the 
project  of  a  Southern  convention,  insidiously  revived, 
as  promising,  by  its  councils,  the  best  securities  ag-ainst 
grievances  of  every  sort  from  the  North. 

The  case  of  the  tariff  and  land  bills  cannot  fail  t  f  an 
influence  on  the  question  of  your  return  to  the  next 
session  of  Congress.  They  are  both  closely  conn(x;ted 
with  the  public  repose. 


Montpelier,  August  3,  1833. 

Yoiir  favour  of  the  28th  idtimo  was,  my  dear  sir, 
duly  received.  I  thank  you  for  Mr.  Tyler's  pamphlet, 
with  the  accompanying  newspapers  ;  and  I  thank  you 
still  more  for  the  friendly  disposition  you  express  on 
the  subject  of  them,  as  they  relate  to  me.  If  I  mistake 
not,  Mr.  Tyler  has  omitted  in  his  pamphlet  a  passage 
in  the  newspaper  edition  of  his  speech,  which  was 
levelled  against  the  Virginia  deputies  to  the  convention 
of  1787,  generally,  as  well  as  against  Mr.  Randolph  and 
myself. 

Should  my  health  permit,  which  has  varied  a  little 
the  wrong  way  lately,  I  will  endeavour  to  point  to 
some  of  the  errors  of  "  Mutius,"  if  not  of  Mr.  Tvler 
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also,  in   the  views   tliej  have   taken   of  my   politie^al 
career. 


TO    JOHN    TYLER.' 


In  your  speech  of  February  6,  1833,  you  say,  "  He 
[Edmund  Randolph]  proposed  [in  the  federal  conven- 
tion of  1787]  a  supreme  national  government,  with  a 
supreme  executive,  a  supreme  legislative,  and  a  supreme 
judiciary,  and  a  power  in  Congress  to  veto  state  laws. 

"  Mr.  Madison,  I  believe,  sir,  was  also  an  advocate  of 
this  plan  of  government.  If  I  run  into  error  on  this 
point,  I  can  easily  be  put  right.  The  design  of  this 
plan,  it  is  obvious,  was  to  render  the  states  nothing 
more  than  the  provinces  of  a  great  government,  to  rear 
upon  the  ruins  of  the  old  confederacy  a  consolidated 
government,  one  and  indivisible." 

I  readily  do  you  the  justice  to  beheve  that  it  was  far 
from  your  intention  to  do  injustice  to  the  Virginia  dep- 
uties to  the  convention  of  1787.  But  it  is  not  the  less 
certain  that  it  has  been  done  to  all  of  them,  and  par- 
ticularly to  Mr.  Edmund  Randolph. 

The  resolutions  proposed  by  him  were  the  result  of 
a  consultation  among  the  deputies,  the  whole  number, 
seven,  being  present.  The  part  which  Virginia  had 
borne  in  bringing  about  the  convention  suggested  the 
idea  that  some  such  initiative  step  might  be  expected 
from  their  deputation,  and  Mr.  Randolph  was  desig- 
nated for  the  task.  It  was  perfectly  understood,  that 
the  propositions  committed  no  one  to  their  precise  ten- 
form  ;  and  that  the  members  of  the  deputation 


our  or 


*  This  letter,  It  appears,  was  not  sent  to  Mr.  Tyler,  though  i 
dication  of  the  patties  assailed. — Eti. 
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would  be  as  fi-ee  in  discussing  and  shaping  them  as  the 
other  members  of  the  convention.  Mr.  Randolph  was 
made  the  organ  on  the  occasion,  being  then  the  gov- 
ernor of  the  state,  of  distinguished  talents,  and  in  the 
habit  of  public  speaking.  General  Washington,  though 
at  the  head  of  the  list,  was,  for  obvious  reasons,  disin- 
clined to  take  the  lead.  It  was  also  foreseen  that  he 
would  be  immediately  called  to  the  presiding  station. 

Now  what  was  the  plan  sketched  in  the  proposi- 
tions ! 

They  proposed  that  '■  the  articles  of  confederation 
should  be  so  corrected  and  enlarged  as  to  accomplish 
the  objects  of  their  institution,  namely,  common  de- 
fence, security  of  liberty,  and  general  welfare"  [the 
words  of  the  confederation]. 

"  That  a  national  legislative,  a  national  executive,  and 
a  national  judiciary  should  be  established  ;  [this  organ- 
ization of  departments  the  same  as  in  the  adopted  Con- 
stitution.] 

"  That  the  right  of  suffrage  in  the  legislature  should 
be  [not  equal  among  the  states,  as  in  the  confederation, 
but]  proportioned  to  quotas  of  contribution  or  num- 
bers of  free  inhabitants,  as  might  seem  best  in  different 
cases.  [The  same  corresponding  in  principle  with  tte 
mixed  rule  adopted.] 

"  That  it  should  consist  of  two  branches  ;  the  first 
elected  by  the  people  of  the  several  states,  the  second 
by  the  first,  of  a  number  nominated  by  the  state  legisla- 
tures. [A  mode  of  forming  a  Senate  regarded  as  more 
just  to  the  large  states  than  the  equality  which  was 
yielded  to  the  small  states. by  the  compromise  with 
them,  but  not  material  in  any  other  view.  In  refer- 
ence to  the  practicable  equilibrium  between  the  general 
and  the  state  authorities,  the  comparative  influence  of 
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the  two  modes  will  depend  on  the  question  whether 
the  small  states  will  incline  most  to  the  former  or  to  the 
latter  scale.] 

"  That  a  national  executive,  with  a  council  of  revis- 
ion consisting  of  a  number  of  the  judiciary  [which  Mr. 
Jefferson  would  have  approved],  and  a  qualified  nega- 
tive on  the  laws, be  instituted,  to  be  chosen  by  the  Le-" 
gislature  for  the  term  of  —  years,  to  be  ineligible  a 
second  time,  and  with  a  compensation  to  be  neither 
increased  nor  diminished  so  as  to  affect  the  existing 
magistracy.  [There  is  nothing  in  this  executive  mod- 
ification materially  different  in  its  constitutional  bear- 
ing from  that  finally  adopted  in  the  Constitution  of  the 
United  States.] 

"  That  a  national  judiciary  be  established,  consistii^ 
of  a  supreme  appellate  and  inferior  tribunals,  to  hold 
their  ofifices  during  good  behaviour,  and  with  compen- 
sations not  to  be  increased  or  diminished  so  as  to  affect 
persons  in  office.  [There  can  be  nothing  here  subject- 
ing it  to  unfavourable  comparison  with  the  article  in 
the  Constitution  existing.] 

'■  That  provision  ought  to  be  made  for  the  admission 
of  new  states,  lawfully  arising  within  the  limits  of  the 
United  States,  witli  the  consent  of  a  number  of  votes 
in  the  national  Legislature  less  than  the  whole.  [This 
is  not  at  variance  with  the  existing  provisions.] 

"  That  a  republican  government  ought  to  be  guaran- 
tied by  the  United  States  to  each  state.  [This  is 
among  the  existing  provisions.] 

"  That  provision  ought  to  be  made  for  amending  the 
articles  of  union,  without  requiring  the  assent  of  the 
national  Legislature.  [This  is  done  in  the  Constitu- 
tion.] 

"  That  the  legislative,  executive,  and  judiciary  pow- 
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ers  of  tlie  several  states  ought  to  be  Ijoimd  by  oath  to 
support  the  articles  of  itnioii.  [This  was  provided 
with  the  emphatic  addition  of  '  anything  in  the  Con- 
stitution or  laws  of  the  states  notwithstanding.'] 

"  That  the  act  of  the  convention,  after  the  approba- 
tion of  the  (then)  Congress,  to  be  submitted  to  an  as- 
sembly or  assemblies  of  representatives  recommended 
by  the  several  legislatures  to  be  expressly  chosen  by  the 
people  to  consider  and  decide  thereon."  [This  was  the 
course  pursued.] 

So  much  for  the  structure  of  the  government  as  pro- 
posed by  Mr.  Randolph,  and  for  a  few  miscellaneous 
provisions.  When  compared  with  the  Constitution  as 
it  stands,  what  is  there  of  a  consolidating  aspect  that 
can  be  offensive  to  those  who  applaud,  approve,  or  are 
satisfied  with  the  Constitution? 

Let  it  next  be  seen  what  were  the  powers  proposed 
to  be  lodged  in  the  government  as  distributed  among  its 
several  departments. 

The  Legislature,  each  branch  possessing  a  right  to 
originate  acts,  was  to  enjoy,  1.  The  legislative  rights 
vested  in  the  Congress  of  the  confederation.  [This 
must  be  free  from  objection,  especially  as  the  powers 
of  that  description  were  left  to  the  selection  of  the  con- 
vention.] 

2.  Cases  to  which  the  several  states  would  be  in- 
competent, or  in  which  the  harmony  of  the  United 
States  might  be  interrupted  by  individual  legislation. 
[It  cannot  be  supposed  that  these  descriptive  phrases 
were  to  be  left  in  their  indefinite  extent  to  legislative 
discretion.  A  selection  and  definition  of  the  cases 
embraced  by  them  was  to  be  the  task  of  the  conven- 
tion. If  there  could  be  any  doubt  that  this  was  m- 
tended  and  so  understood  by  the  convention,  it  would 
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be  removed  by  the  course  of  proceeding  on  them  as 
recorded  in  its  jom-nal.  Many  of  the  propositions 
made  in  the  convention  fall  within  this  remark ;  being, 
as  is  not  unusual,  general  in  their  phrase,  but,  if  adopt- 
ed, to  be  reduced  to  their  proper  shape  and  specifica- 
tion.] 

3.  To  negative  all  laws  passed  by  the  several  states, 
contravening,  in  the  opinion  of  the  national  Legisla- 
ture, the  articles  of  union,  or  any  treaty  subsisting  un- 
der their  authority.  [The  necessity  of  some  constitu- 
tional and  eflective  provision,  guarding  the  Constitu- 
tion and  laws  of  the  Union  against  violations  of  them 
by  the  laws  of  the  states,  was  felt  and  taken  for  granted 
by  all,  from  the  commencement  to  the  conclusion  of 
the  work  performed  by  the  convention.  Every  vote  in 
the  journal  involving  the  opinion,  proves  a  unanimity 
among  the  deputations  on  this  point.  A  voluntary  and 
unvaried  concurrence  of  so  many  (then  thirteen,  with  a 
prospect  of  continued  increase)  distinct  and  independ- 
ent authorities  in  expounding  and  acting  on  a  rule  of 
conduct,  which  must  be  the  same  for  all  or  in  force  in 
none,  was  a  calculation  forbidden  by  a  knowledge  of 
human  nature,  and  especially  so  by  the  experience  of 
the  confederacy,  the  defects  of  which  were  to  be  sup- 
plied by  the  convention.] 

With  this  view  of  the  subject,  the  only  question  was 
the  mode  of  control  on  the  individual  legislatures. 
This  might  be  either  preventive  or  corrective  ;  the  for- 
mer by  a  negative  on  the  state  laws,  tlie  latter  by  a  le- 
gislative repeal,  by  a  judicial  supersedeas,  or  by  an  ad- 
ministrative arrest  of  them.  The  preventive  mode  as 
the  best,  if  equally  practicable  with  the  corrective,  was 
brought  by  Mr.  Randolph  to  the  consideration  of  the 
convention.     It  was,  though  not  a  little  favoured,  as 
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appears  by  tlie  voles  in  the  Journal,  finally  abandoned 
as  not  reduceable  to  practice.  Had  the  negative  been 
assigned  to  the  senatorial  branch  of  the  government 
representing  the  state  legislatures,  thus  giving  to  the 
whole  of  these  a  control  over  each,  the  expedient  would 
probably  have  been  still  more  favourably  received, 
though  even  in  that  form  subject  to  insuperable  objec- 
tions, in  the  distance  of  many  of  the  state  legislatures, 
and  the  multiplicity  of  the  laws  of  each. 

Of  the  corrective  modes,  a  repeal  by  the  national  Le- 
gislature was  pregnant  with  inconveniences  rendering 
it  inadmissible. 

The  only  remaining  safeguard  to  the  Constitution 
and  laws  of  the  Union  against  the  encroachment  of  its 
members  and  anarchy  among  themselves,  is  that  which 
was  adopted,  in  the  declaration  that  the  Constitution, 
laws,  and  treaties  of  the  United  States  should  be  the 
supreme  law  of  the  land,  and,  as  such,  be  obligatory  on 
the  authorities  of  the  states  as  well  as  those  of  the  Uni- 
ted States. 

The  last  of  the  proposed  legislative  powers  was  "to 
call  forth  the  force  of  the  Union  against  any  member 
failing  to  fulfil  its  duty  under  the  articles  of  union." 

The  evident  object  of  this  provision  was  not  to  en- 
large the  powers  of  the  proposed  government,  but  to 
secure  their  efficiency.  It  was  doubtless  suggested 
by  the  inefficiency  of  the  confederate  system,  from  the 
want  of  such  a  sanction,  none  such  being  express- 
ed in  its  articles;  and  if,  as  Mr.  Jeiferson*  argued,  ne- 
cessarily implied,  having  never  been  actually  employed. 
The  proposition,  as  offered  by  Mr.  Randolph,  was  in 
general  terms.  It  might  have  been  taken  into  consid- 
eration as  a  substitute  for,  or  as  a  supplement  to,  the 

*  See  his  publifshed  letter  of  .\ugust  4,  1787,  to  Edward  Carrinaton. 
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ordinary  mode  of  enforcing  the  laws  by  civil  process ; 
or  it  might  liave  been  referred  to  cases  of  territorial  or 
other  controversies  between  states  and  a  refusal  of  the 
defeated  party  to  abide  by  the  decision  ;  leaving  the  al- 
ternative of  a  coercive  interposition  by  the  government 
of  the  Union,  or  a  war  between  its  members  and  within 
its  bowels.  Neither  of  these  readings,  nor  any  other 
which  the  language  would  bear,  could  countenance  a 
just  charge  on  the  deputation  or  on  Mr.  Randolph  of 
contemplating  a  consolidated  government  with  unhm- 
ited  powers. 

The  executive  powers  do  not  cover  more  ground 
than  those  inserted  by  the  convention  to  whose  dis- 
cretion the  task  of  enumerating  them  was  submitted. 
The  proposed  association  with  the  executive  of  a  coun- 
cil of  revision,  could  not  give  a  consolidating  feature  to 
the  plan. 

The  judicial  power  in  the  plan  is  more  limited  than 
the  jurisdiction  described  in  the  Constitution,  with  the 
exception  of  cases  of  "impeachment  of  any  national 
officer,"  and  questions  which  involve  the  national  peace 
and  harmony. 

The  trial  of  impeachments  is  known  to  be  one  of 
the  most  difficult  of  constitutional  arrangements.  The 
reference  of  it  to  the  judicial  department  may  be  pre- 
siuned  to  have  been  suggested  by  the  example  in  the 
Constitution  of  Virginia.  The  option  seemed  to  lie 
between  that  and  the  other  departments  of  the  govern- 
ment, no  example  of  an  organization  excluding  all  the 
departments  presenting  itself.  Whether  the  judicial 
mode  proposed  was  preferable  to  that  inserted  in  the 
Constitution  or  not,  the  difference  cannot  affect  the 
question  of  a  consolidating  aspect  or  tendency. 

By  the  questions  involving  "the  national  peace  and 
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haniiony/'  no  one  can  suppose  more  was  meant  than 
might  be  gjiecified  by  the  convention  as  proper  to  be 
referred  to  the  judiciary,  either  by  the  Constitution  or 
the  constitutional  authority  of  the  Legislature.  They 
could  be  no  rule  in  that  latitude  to  a  court,  nor  even 
to  a  legislature  with  limited  powers. 

That  the  convention  understood  the  entire  resolu- 
tions of  J\Ir.  Randolph  to  be  a  mere  sketch  in  which 
omitted  details  were  to  be  supplied,  and  the  general 
terms  and  phrases  to  be  reduced  to  their  proper  details, 
is  demonstrated  by  the  use  made  of  them  in  the  con- 
vention. They  were  taken  up  and  referred  to  a  com- 
mittee of  the  whole  in  that  sense ;  discussed  one  by 
one;  referred  occasionally  to  special  committees,  to 
committees  of  detail  on  special  points,  at  length  to  a 
committee  to  digest  and  report  the  draught  of  a  con- 
stitution, and,  finally,  of  arrangement  and  diction. 

On  this  review  of  the  whole  subject,  candour  discov- 
ers no  ground  for  the  charge,  that  the  resolutions  con- 
templated a  government  materially  different  from,  or 
more  national  than,  that  in  which  they  terminated,  and 
certainly  no  ground  for  the  charge  of  consolidating 
views  in  those  from  whom  the  resolutions  proceeded. 

What,  then,  is  the  ground  on  which  the  charge  rests? 
It  could  not  be  on  a  plea  that  the  plan  of  Mr.  Randolph 
gave  unlimited  powers  to  the  proposed  government,  for 
the  plan  expressly  aimed  at  a  specification,  and,  of 
course,  a  limitation  of  the  powers. 

It  could  not  be  on  the  supremacy  of  the  general  au- 
thority over  the  separate  authorities,  for  that  supremacy 
is,  as  already  noticed,  more  fully  and  emphatically  es- 
tablished by  the  text  of  the  Constitution. 

It  could  not  be  on  the  proposed  ratification  by  the 
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people  instead  of  the  states,  for  such  is  the  ratification 
on  which  the  Constitulion  is  founded. 

The  charge  must  rest  on  the  term  national,  prefixed 
to  the  organized  departments  in  the  propositions  of 
Mr.  Randolph ;  yet  how  easy  is  it  to  account  for  the 
use  of  the  term  without  taking  it  in  a  consolidating 
sense  ? 

In  the  first  place,  it  contradistinguished  the  proposed 
government  from  the  confederacy  which  it  was  to  su- 
persede. 

2.  As  the  system  was  to  be  a  new  and  compound 
one,  a  nondescript  without  a  technical  appellation  for 
it,  the  term  "  national"  was  very  naturally  suggested  by 
its  national  features,  1.  In  being  established,  not  by  the 
authority  of  state  legislatures,  but  by  the  original  au- 
thority of  the  people.  2.  In  its  organization  into  le- 
gislative, executive,  and  judicial  departments :  and,  3. 
In  its  action  on  the  people  of  the  states  immediately, 
and  not  on  the  governments  of  the  states,  as  in  a  con- 
federacy. 

But  what  alone  would  justify  and  account  for  the  ap- 
plication of  the  term  national  to  the  proposed  govern- 
ment is,  that  it  would  possess,  exclusively,  all  the  attri- 
butes of  a  national  government  in  its  relations  with  other 
nations,  including  the  most  essential  one  of  regulating 
foreign  commerce,  with  the  effective  means  of  fulfilling 
the  obligation  and  responsibility  of  the  United  States 
to  other  nations.  Hence  it  was  that  the  term  national 
was  at  once  so  readily  applied  to  the  new  government, 
and  that  it  has  become  so  universal  and  familiar.  It 
may  safely  be  affirmed,  that  the  same  would  have  been 
the  case,  whatever  name  might  have  been  given  to  it 
by  the  propositions  of  Mr.  Randolph  or  by  the  conven- . 
tion.     A  government  which  alone  is  known  and  ac- 


CORRESPONDENCE.  317 

kuowledged  by  all  foreign  nations,  and  alone  charged 
with  the  international  relations,  coidd  not  fail  to  be 
deemed  and  called  at  home  a  national  government. 

After  all,  in  discussing  and  expounding  the  character 
and  import  of  a  constitution,  let  candour  decide  whether 
it  be  not  more  reasonable  and  just  to  interpret  the 
name  or  title  by  facts  on  the  face  of  it.  than  to  torture 
the  facts  by  a  bed  of  Procrustes  into  a  fitness  to  the 
title. 

I  must  leave  it  to  yourself  to  judge  whether  this  ex- 
position of  the  resolutions  in  question  be  not  suffi- 
ciently reasonable  to  protect  them  from  the  imputation 
of  a  consolidating  tendency,  and  still  more  the  Virginia 
deputies  from  having  that  for  their  object. 

With  respect  to  Mr.  Randolph  particularly,  is  not 
some  respect  due  to  his  public  letter  to  the  Speaker  of 
the  House  of  Delegates,  in  which  he  gives  for  his  re- 
fusal to  sign  the  Constitution,  reasons  irreconcilable 
with  the  supposition  that  he  could  have  proposed  the 
resolutions  in  a  meaning  charged  on  him  ?  Of  Colonel 
Mason,  who  also  refused,  it  may  be  inferred,  from  his 
avowed  reasons,  that  he  could  not  have  acquiesced  in 
the  propositions  if  understood  or  intended  to  affect  a 
consolidated  government. 

So  much  use  has  been  made  of  Judge  Yates's  min- 
utes of  the  debates  in  the  convention,  that  I  must  be 
allowed  to  remark  that  they  abound  in  inaccuracies, 
and  are  not  free  from  gross  errors,  some  of  them  which 
do  much  injustice  to  the  arguments  and  opinions  of 
particular  members ;  all  this  may  be  explained  without 
a  charge  of  wilful  misrepresentation,  by  the  very  desul- 
tory manner  in  which  his  notes  appear  to  have  been 
taken ;  his  ear  catching  particular  expressions,  and  lo- 
sing quahfications  of  them  ;  and  by  prejudices  giving  to 
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his  mind  ail  tlie  bias  wliicli  an  lionest  one  could  feel. 
He  and  his  colleague  were  the  representatives  of  the 
dominant  party  iu  New- York;  which  was  opposed  to 
the  convention  and  the  object  of  it ;  which  was  averse 
to  any  essential  change  in  the  articles  of  confederation  ; 
which  had  inflexibly  refused  to  grant  even  a  duty  of 
five  per  cent,  on  imports  for  the  urgent  debts  of  the 
revolution  ;  which  was  availing  itself  of  the  peculiar  sit- 
uation of  New- York  for  taxing  the  consumption  of  her 
neighbours ;  and  which  foresaw  that  a  primary  aim  of 
the  convention  would  be  to  transfer  from  the  states  to 
the  conunou  authority  the  entire  regulation  of  foreign 
c-ommerce.  Such  were  the  feelings  of  the  two  depu- 
ties, that,  on  finding  die  convention  bent  on  a  radical 
reform  of  the  federal  system,  they  left  it  in  the  midst 
of  its  discussions,  and  before  the  opinions  and  views  of 
many  of  the  members  were  drawn  out  to  their  final 
shape  and  practical  apphcation. 

Without  impeaching  the  integrity  of  Luther  INIartin, 
it  may  be  observed  of  him,  also,  that  his  report  of  the 
proceedings  of  the  convention,  during  his  stay  in  it, 
shows  by  its  colourings  that  his  feelings  were  but  too 
much  mingled  with  his  statements  and  inferences. 
There  is  good  ground  for  believing  that  Mr.  Martin 
himself  became  sensible  of  this  ;  and  made  no  secret  of 
his  regret,  that,  in  his  address  to  the  Legislature  of  his 
state,  he  had  been  betrayed,  by  the  irritable  state  of  his 
mind,  into  a  picture  that  might  do  injustice  both  to  the 
body  and  to  particidar  members. 
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TO    WILLIAM    C.    RIVES. 

MoiilpcUcr,  Ootobci 


Dear  Sih. 
Your  favour  of  the  4tli  was  duly  received.  I  had 
not  forgotten  the  intention  of  which  I  am  reminded  by 
it ;  but  unabating  interruptions,  added  to  my  crippled 
health,  has  produced  a  delay  which  I  could  not  avoid ; 
and  since  I  had  notice  of  your  return  from  the  Springs, 
the  same  causes  have  operated.  I  found,  also,  on  the 
trial,  more  of  tediousness  in  consulting  documents  and 
noting  references  than  was  anticipated.  Such  tasks 
are,  indeed,  particularly  tedious,  with  my  clumsy  fin- 
gers and  fading  vision.  I  have,  however,  at  length 
sketched  the  paper  now  enclosed.  It  is  not,  as  you  will 
observe,  in  a  form  for  the  press.  I  have  hitherto  thought 
it  better,  gross  as  the  misrepresentations  of  me  have 
been,  to  let  them  die  a  natural  death,  than  to  expose 
myself  to  answers  drawn  from  my  age,  or  to  a  repeti- 
tion of  teasing  calls  on  my  personal  knowledge  after  au 
appeal  to  it  myself;  and,  apart  from  these,  to  sophis- 
tries and  false  statements,  forcing  me  into  the  dilemma 
of  a  war  of  the  pen,  for  which  I  am  unfit,  or  a  surren- 
der of  truth  to  persevering  assailants.  The  topics  and 
authorities  I  have  referred  to  are  accessible  to  all ;  and 
through  a  version  of  them,  in  the  idiom  of  another, 
some  of  them  might  speak  for  themselves,  better,  per- 
haps, than  through  me  as  their  organ. 

October,  1833. 

As  the  charges  of  Mutius  are  founded,  in  the  main, 
on  "Yates's  Debates  in  the  Federal  Convention  of 
1787,"  it  may  be  remarked,  without  impeaching  the  in- 
tegrity of  the  reporter,  that  he  was  the  representative 
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in  that  body  of  the  party  in  New- York  which  was 
warmly  opposed  to  the  convention,  and  to  any  change 
in  the  principles  of  the  "  articles  of  confederation  ;' 
that  he  was  doubtless  himself  at  the  time,  under  all  the 
political  bias  which  an  honest  mind  could  feel ;  that  he 
left  the  convention,  as  the  journals  show,  before  the 
middle  of  the  session,  and  before  the  opinions  or  views' 
of  the  members  might  have  been  developed  into  their 
precise  and  practical  application  ;  that  the  notes  he 
took  are,  on  the  face  of  them,  remarkably  crude  and 
desultory,  having  often  the  appearance  of  scraps  and 
expressions,  as  the  ear  hastily  caught  them,  with  a  lia- 
bility to  omit  the  sequel  of  an  observation,  or  an  argu- 
ment which  might  qualify  or  explain  it. 

With  respect  to  inferences  from  votes  in  the  journal 
of  the  convention,  it  may  be  remarked,  that,  being  un- 
accompanied by  the  reasons  of  them,  they  may  often 
have  a  meaning  quite  uncertain,  and  sometimes  con- 
trary to  the  apparent  one.  A  proposition  may  be  voted 
for  with  a  view  to  an  expected  qualification  of  it,  or 
voted  against  as  wrong  in  time  or  place,  or  as  blended 
with  other  matter  of  objectionable  import. 

Although  such  -was  the  imperfection  of  Mr.  Yates's 
notes  of  what  passed  in  the  convention,  it  is  on  that 
authority  alone  that  J.  M.  is  charged  with  having  said 
"  that  the  states  never  possessed  the  essential  rights  of 
sovereign/ 11 ;  that  these  were  always  vested  in  Con- 
gress." 

It  must  not  be  overlooked,  that  this  language  is  ap- 
plied to  the  condition  of  the  states,  and  to  that  of  Con- 
gress, under  "  the  articles  of  confederation."  Now  can 
it  be  believed  that  Mr.  Yates  did  not  misunderstand  J. 
M.  in  making  him  say  "that  the  states  had  then  never 
possessed  tlie  essential  rights  of  sorereigntt/,"  and  that 
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"  f/iese  had  always  been  vested  in  the  Congress  the/> 
existing  !"  The  charge  is  incredible  when  it  is  recol- 
lected that  the  second  of  the  articles  of  confederation 
emphatically  declares  "  that  each  state  retains  its  soi^- 
ereignti/,  freedom,  and  independence,  and  every  power, 
&c.,  which  is  not  expressly  delegated  to  the  United 
States  in  Congress  assembled." 

It  is  quite  possible  that  J.  M.  might  have  remarked  that 
certain  powers,  attributes  of  sovereignty,  had  been  vested 
in  Congress  ;  for  that  was  true  as  to  the  powers  of  war, 
peace,  treaties.  Sec.  But  that  he  should  have  held  the 
language  ascribed  to  him  in  the  notes  of  Mr.  Yates,  is 
so  far  from  being  credible,  that  it  suggests  a  distrust  of 
their  correctness  in  other  cases  where  a  strong  pre- 
sumptive evidence  is  opposed  to  it. 

Again ;  J.  M.  is  made  to  say  "  that  the  states  were 
only  great  political  corporations,  having  the  power  of 
making  by-laws ;  and  these  are  effectual  only  if  they 
were  not  contradictory  to  the  general  confederation." 

Without  admitting  the  correctness  of  this  statement 
in  the  sense  it  seems  meant  to  convey,  it  may  be  ob- 
served, that,  according  to  the  tlieory  of  the  old  confed- 
eration, the  laws  of  the  states  contradictory  thereto 
would  be  iueflectual.  That  they  were  not  so  in  prac- 
tice is  certain ;  and  this  practical  inefficacy  is  well 
known  to  have  been  the  primary  inducement  to  the 
exchange  of  the  old  for  the  new  system  of  government 
for  the  United  States. 

Another  charge  against  J.  M.  is  an  "  opinion  that 
the  states  ought  to  be  placed  under  the  control  of  the 
general  government,  at  least  as  much  as  they  formerly 
were  under  the  King  and  Parliament  of  Great  Britain." 

The  British  power  over  the  colonies,  as  admitted  by 
them,  consisted  mainly  of  1.  The  royal  prerogatives 
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of  war  and  peace,  treaties,  coinage,  &c.,  with  a  veto  on 
the  colonial  laws  as  a  guard  against  laws  interfering 
with  the  general  law  and  with  each  other.  2.  The 
parliamentary  power  of  regulating  commerce,  as  ne- 
cessary to  be  lodged  somewhere,  and  more  conve- 
niently there  than  elsewhere.  These  powers  are  actu- 
ally vested  in  the  federal  government,  with  the  differ- 
ence, that  for  the  veto  power  is  substituted  the  general 
provision  that  the  Constitution  and  laws  of  the  United 
States  shall  be  paramount  to  the  Constitutions  and  laws 
of  the  states ;  and  the  farther  difference,  that  no  tax 
whatever  should  be  levied  by  the  British  Parliament, 
even  as  a  regulation  of  commerce ;  whereas  an  indef- 
inite power  of  taxation  is  allowed  to  Congress,  with 
the  exception  of  a  tax  on  exports,  a  tax  the  least  likely 
to  be  resorted  to.  When  it  is  considered  that  the 
power  of  taxation  is  the  most  commanding  of  powers, 
the  one  which  Great  Britain  contended  for,  and  the 
colonies  resisted  by  a  war  of  seven  years  ;  and  when  it 
is  considered  that  the  British  government  was  in  every 
branch  irresponsible  to  the  American  people,  while 
every  branch  of  the  federal  government  is  responsible 
to  the  states  and  the  people  as  their  constituents,  it 
might  well  occur,  on  a  general  view  of  the  subject,  that, 
in  an  effectual  reform  of  the  federal  system,  as  much 
power  might  be  safely  intrusted  to  the  new  govern- 
ment as  was  allowed  to  Great  Britain  in  the  old  one. 
An  early  idea  taken  up  by  J.  M.,  with  a  view  to  the 
security  of  a  government,  for  the  union  and  harmony 
of  the  state  governments,  without  allowing  to  the  for- 
mer an  unlimited  and  consolidated  power,  appears  to 
have  1)een  a  negative  on  the  state  laws,  to  be  vested  in 
the  senatorial  branch  of  the  government,  but  under 
what  modifications  does  not  appear.     This,  again,  is 
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made  a  special  charge  against  liiui.  That  he  became 
sensible  of  the  obstacles  to  such  an  arrangement,  pre- 
sented in  the  extent  of  the  country,  the  number  of  the 
states,  and  the  mulliplicity  of  their  laws,  cannot  be 
questioned.  But  is  it  wonderful  that,  among  the  early 
thoughts  on  a  subject  so  complicated  and  full  of  diffi- 
culty, one  should  have  been  turned  to  a  provision  in 
the  compound,  and,  on  this  point,  analogous  system  of 
which  this  country  had  made  a  part,  substituting  for 
the  distant,  the  independent,  and  irresponsible  author- 
ity of  a  king,  which  has  rendered  the  provision  justly 
odious,  an  elective  and  responsible  authority  within 
ourselves  ? 

It  must  be  kept  in  mind,  that  the  radical  defect  of 
the  old  confederation  lay  in  the  power  of  the  states  to 
comply  with,  to  disregard,  or  to  counteract  the  author- 
ized requisitions  and  regulations  of  Congress ;  that  a 
radical  cure  for  this  fatal  defect  was  the  essential  ob- 
ject for  which  the  reform  was  instituted ;  that  all  the 
friends  of  the  reform  looked  for  such  a  cure  ;  that  there 
could,  therefore,  be  no  question  but  as  to  the  mode  of 
effecting  it.  The  deputies  of  Virginia  to  the  conven- 
tion, consisting  of  George  Washington,  Governor  Ran- 
dolph, &c.,  appear  to  have  proposed  a  power  in  Con- 
gress to  repeal  the  unconstitutional  and  interfering  laws 
of  the  states.  The  proposed  negative  on  diem,  as  the 
journals  show,  produced  an  equal  division  of  the  votes. 
In  every  proceeding  of  the  convention  where  the  ques- 
tion of  paramountship  in  the  Union  could  be  involved, 
the  necessity  of  it  appears  to  have  been  taken  for 
granted.  The  mode  of  controlling  the  legislation  of 
the  states,  which  was  finally  preferred,  has  been  already 
noticed.  Whether  it  be  the  best  mode,  experience  is 
to  decide.     But  the  necessity  of  some  adequate  mode 
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oi"  preventing  the  states  iu  their  individual  characters 
from  defeating  the  constitutional  authority  of  the  states 
in  their  united  character,  and  from  collisions  among 
themselves,  had  been  decided  by  a  past  experience. 
[It  may  be  thought  not  unworthy  of  notice,  that  Col. 
Taylor  regarded  the  control  of  the  federal  judiciary 
over  the  state  laws  as  more  objectionable  than  a  legis- 
lative negative  on  them.  See  New  Views,  &c.,  p.  18  ; 
contra,  see  Mr.  Jefferson,  vol.  ii.,  p.  163.] 

JMutius  asks,  "  If  the  states  possessed  no  sovereignty, 
how  could  J.  M.  demonstrate  that  the  states  retained  a 
residuary  sovereignty,  and  call  for  a  solution  of  the 
problem  V  He  will  himself  solve  it  by  answering  the 
"luestion,  which  is  most  to  be  believed,  that  J.  M. 
should  have  been  guilty  of  such  an  absurdity,  or  that 
Mr.  Yates  should  have  erred  in  ascribing  it  to  him  ? 

Mr.  Yates  himself  says  that  J.  M.  expressed  as  much 
attachment  to  the  rights  of  the  states  as  to  the  trial  by 

By  associating  J.  I\I.  with  JMr.  Hamilton,  who  enter- 
tained peculiar  opinions,  Mutius  would  fain  infer  that 
J.  M.  concurred  with  those  opinions.  The  inference 
would  have  been  as  good  if  he  had  made  Mr.  Hamil- 
ton concur  in  all  the  opinions  of  J.  M.  That  they 
agreed  to  a  certain  extent,  as  the  body  of  the  conven- 
tion manifestly  did,  in  the  expediency  of  an  energetic 
government  adequate  to  the  exigencies  of  the  Union, 
is  true.  But  when  Mutius  adds  "  that  Mr.  Hamilton 
and  Mr.  Madison  advocated  a  system  not  only  inde- 
pendent of  the  states,  but  which  would  have  reduced 
them  to  the  meanest  municipalities,"  he  failed  to  con- 
sult the  recorded  differences  of  opinion  between  the 
two  individuals. 

Mutius,  in  his  anxiety  to  discredit  the  opinions  of  J. 
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M.,  endeavours  to  discredit  the  "  Federalist,"  iu  which 
he  bore  a  part,  by  observing  "that  the  work  was  no  fa- 
vourite with  Mr.  Jefferson."  Mutius  is  probably  igno- 
rant of,  and  will  be  best  answered  by,  the  fact  that  JMr. 
Jefferson  proposed  that,  with  the  Declaration  of  Inde- 
pendence, the  Valedictory  of  General  Washington,  and 
the  Resolutions  and  Report  of  1798,  99,  the  Federalist 
should  be,  as  it  now  is,  a  text-book  in  the  University. 
He  describes  it  as  "  being  an  authority  to  which  appeal 
is  habitually  made  by  all,  and  rarely  declined  or  denied 
by  anj',  as  evidence  of  the  general  opinion  of  those 
who  framed,  and  of  those  who  accepted  the  Constitu- 
tion of  the  United  States,  on  questions  as  to  its  general 
meaning."  See  in  vol.  ii.,  p.  382.  [He*  speaks  of  the 
Federalist  "  as  being,  in  his  opinion,  the  best  commen- 
tary on  the  principles  of  government  that  ever  was 
written.  In  some  parts,  it  is  discoverable  that  the  au- 
thors meant  only  to  say  what  may  be  best  said  in  de- 
fence of  opinions  in  which  he  did  not  concur.  But,  in 
general,  it  establishes  firmly  the  plan  of  government.  I 
confess  it  has  rectified  me  on  several  points.  As  to 
the  bill  of  rights,  however,  I  think  it  should  still  be 
added."  This  was  materially  effected  by  the  amend- 
ments to  the  Constitution.] 

Mutius  finds  another  charge  against  J.  M.  of  incon- 
sistency between  the  report  of  1799  and  liis  letter  to 
Mr.  Everett  in  1830;  a  charge  which  he  endeavours  to 
support  by  a  comparison  of  the  following  extracts  from 
the  documents,  but  which  is  deprived  of  all  its  force, 
or,  rather,  is  turned  against  him,  by  the  plain  distinction 
between  the  "  last  resort"  within  the  forms  of  the  Con- 
stitution, and  the  ulterior  resort  to  the  authority  which 
is  paramount  to  the  Constitution  itself. 

*  This  m  brackets  omitted  m  the  letter. 


326  CORRESPONDENCE. 

Extract  from  the  Report  of  1799,  1800. 

"  However  true  it  may  be  that  the  judicial  depart- 
ment is,  in  all  questions  submitted  to  it  by  the  forms  of 
the  Constitution,  to  decide  in  the  last  resort,  this  resort 
must  necessarily  be  deemed  the  last  in  relation  to  the 
authorities  of  the  other  departments  of  the  government, 
not  in  relation  to  the  rights  of  the  parties  to  the  con- 
stitutional compact,  for  which  the  judicial  as  well  as 
the  other  departments  hold  their  delegated  trusts.  On 
any  other  hypothesis,  the  delegation  of  judicial  power 
would  annul  the  authority  delegating  it ;  and  the  con- 
currence of  this  department  with  the  others  in  usurped 
powers,  might  subvert  for  ever,  and  beyond  the  possible 
reach  of  any  rightful  remedy,  the  very  Constitution 
which  all  were  instituted  to  preserve. 

"  It  appears  to  your  committee  to  be  a  plain  principle, 
founded  in  common  sense,  illustrated  by  common  prac- 
tice, and  essential  to  the  nature  of  compacts,  that  when 
resort  can  be  had  to  no  tribunal  superior  to  the  author- 
ity of  the  parties,  the  parties  themselves  must  he  the 
rightful  judges  in  the  last  resort,  whether  the  bargain 
made  h-as  been  pursued  or  violated.  The  states  being 
the  parties  to  the  constitutional  compact,  and  in  their 
sovereign  capacity,  it  follows,  of  necessity,  that  there 
can  be  no  tribunal  above  tlieir  authority  to  decide  in  the 
last  resort  whether  the  compact  made  by  them  be  vio- 
lated ;  and,  consequently,  that,  as  the  parties  to  it,  they 
must  themselves  decide,  in  the  last  resort,  such  questions 
as  may  be  of  sufficient  magnitude  to  require  their  in- 
terposition. 

"  If  the  deliberate  exercise  of  dangerous  powers,  pal- 
pably withheld  by  the  Constitution,  could  not  justify 
the  parties  to  it  in  interposing  even  so  far  as  to  arrest 
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tlie  progress  of  the  evil,  and  thereby  to  preserve  the 
Constitution  itself,  as  well  as  to  provide  for  the  safety 
of  the  parties  to  it,  there  would  be  an  end  to  all  reliej 
from  usurped  power,  and  a  direct  subversion  of  the 
rights  specified  or  recognised  under  all  the  state  con- 
stitutions, as  well  as  a  plain  denial  of  tlie  fundamental 
principle  on  which  our  independence  was  declared. 

"  The  authority  of  constitutions  over  governments, 
and  of  the  sovereignty  of  the  people  over  constitutions, 
are  truths  which  are  at  all  times  necessary  to  be  kept 
iu  mind,  and  at  no  time,  perhaps,  more  necessary  than 
at  the  present." 

Extracts  from  Mr.  Madison  s  letter  to  the  Editor  of  the 
North  American  Eevieiv,  dated  August,  1830. 
"  It  is  true  that,  in  controversies  relating  to  the  bound- 
ary between  the  two  jurisdictions,  the  tribunal  which 
is  ultimately  to  decide  is  to  be  established  under  the 
general  government.  But  this  does  not  change  the  prin- 
ciple of  the  case.  The  decision  is  to  be  impartially 
made,  according  to  the  rules  of  the  Constitution,  and 
all  the  usual  and  most  effectual  precautions  are  taken 
to  secure  this  impartiality.  Some  such  tribunal  is 
clearly  essential  to  prevent  an  appeal  to  the  sword  and 
a  dissolution  of  the  compact ;  and  that  it  ought  to  be 
established  under  the  general  rather  than  under  the  local 
governments ;  or,  to  speak  more  properly,  that  it  could 
be  safely  established  under  the  first  alone,  is  a  position 
not  likely  to  be  combated."  Having  quoted  tlie  above 
from  the  Federalist,  Mr.  Madison  proceeded  and  re- 
marked, "  that  the  Constitution  is  a  compact ;  that  its 
text  is  to  be  expounded  according  to  the  provisio7isfor 
expounding  it,  making  a  part  of  the  compact ;  and  that 
none  of  the  parties  can  rightfully  renounce  the  expound- 
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ing  provision  more  than  any  other  part.  When  such 
a  right  accrues,  as  may  accrue,  it  must  grow  out  of  the 
abuses  of  the  compact,  releasing  their  sufferers  from 
their  fealty  to  it. 

"  In  the  event  of  a  failure  of  every  constitutional  re- 
sort, and  an  accumulation  of  usurpations  and  abuses 
rendering  passive  obedience  and  non-resistance  agreater" 
evil  than  resistance  and  revolution,  there  can  be  but 
one  resort,  the  last  of  all,  an  appeal  from  the  cancelled 
obligations  of  the  constitutional  compact  to  original 
rights  and  the  law  of  self-preservation.  This  is  the 
ultima  ratio  under  all  governments." 

The  positions  in  the  report  are,  that  although  the  ju- 
diciary department  is,  in  all  questions  submitted  to  it 
by  the  forms  of  the  Constitution,  to  decide  in  the  last 
resort,  the  resort  is  not  the  last  in  relation  to  the  rights 
of  the  parties  to  the  constitutional  compact ;  that  these, 
from  whom  the  judicial  as  well  as  the  other  depart- 
ments hold  their  delegated  trust,  are  the  rightful  judges 
in  the  last  resort,  whether  the  compact  has  been  pur- 
sued or  violated.  [This  view  of  the  subject  appears, 
from  the  report  itself,  to  have  been  specially  called  for 
by  the  extravagant  claims  in  behalf  of  judicial  decis- 
ions as  precluding  any  interposition  whatever  on  the 
part  of  the  states.] 

In  the  letter  to  Mr.  Everett,  the  positions  are,  as  cited 
from  the  "  Federalist,"  that,  "  in  controversies  relating 
to  the  boundaries  between  the  two  jurisdictions"  [the 
federal  and  the  state],  "the  tribunal  which  is  ultimately 
to  decide  is  to  be  established  under  the  general  gov- 
ernment ;  that  the  decision  is  to  be  impartially  made, 
according  to  the  rules  of  the  Constitution ;  that  some 
such  tribunal  was  essential,  to  prevent  an  appeal  to  the 
sword  and  a  dissolution  of  the  Union  ;  and  that  it  ought 
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to  be  established  under  the  general  rather  than  under 
tlie  local  governments  ;  or,  to  speak  more  properly,  that 
It  could  be  safely  established  under  the  first  alone,  is  a 
position  not  likely  to  be  combated." 

It  is  sufficiently  clear  that  the  tdtbnate  decision  of 
the  tribunal  here  referred  to  is  confined  to  cases  within 
the  judicial  scope  of  the  government ;  that  it  had  ref- 
erence to  interfering  decisions  of  a  local  or  state  au- 
thority ;  and  that  it  neither  denies  nor  excludes  a  re- 
sort to  the  authority  of  the  parties  to  the  Constitution, 
an  authority  above  that  of  the  Constitution  itself 

That  the  letter  to  Mr.  Everett  understood  the  term 
ultimately,  as  applied  to  the  decisions  of  the  federal  tri- 
bunal, to  be  of  a  limited  scope,  is  shown  by  the  para- 
graph omitted  by  Mutius.  "  Should  the  provisions  of 
the  Constitution  here  received"  [including  the  judiciary] 
"  be  found  not  to  secure  the  governments  and  rights  of 
the  states  against  usurpations  and  abuses  on  the  part 
of  the  United  States,  i\\e  final  resort  within  the  purview 
of  the  Constitution  lies  in  an  amendment  of  the  Con- 
stitution according  to  a  process  applicable  by  the 
states."  [Here  is  a  special  resort  provided  by  the  Con- 
stitution, which  is  ulterior  to  the  judicial  authority ; 
the  authority  of  three  fourths  of  the  states  being  made 
equivalent,  with  two  specified  exceptions,  to  the  entire 
authorities  of  the  parties  to  the  Constitution.] 

And  that  the  ultimate  decision  of  the  judicial  author- 
ity could  not  be  meant,  in  the  letter  to  Mr.  Everett,  to 
be  the  last  of  all,  is  shown  by  the  paragraph  not  omit- 
ted by  jMutius.  "  And  in  the  event  of  a  failure  of  every 
constitutional  resort,  and  an  accumulation  of  usurpa- 
tions and  abuses  rendering  passive  obedience  and  non- 
resistance  a  greater  evil  than  resistance  and  revolution, 
there  can  remain  but  one  resort,  the  last  of  all,  an  ap- 
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peal  from  the  cancelled  obligations  of  the  constitutional 
compact  to  original  rights  and  the  law  of  self-preser- 
vation. This  is  the  ultima  ratio  under  all  govern- 
ments." 

Instead  of  the  paragraph  omitted  by  Mutius,  he  has 
inserted  from  the  letter  a  remark,  "  that  the  Constitu- 
tion is  a  compact ;  that  its  text  is  to  be  expounded  ac- 
cording to  the  provisions  for  expounding  it,  making  a 
part  of  the  compact ;  and  that  none  of  the  parties  can 
rightfully  renounce  the  expounding  provision  more 
than  any  other  part.  When  such  a  right  accrues,  as 
it  may  accrue,  it  must  grow  out  of  the  abuses  of  the 
compact  releasing  the  sufferers  from  their  fealty  to  it." 
What  is  this  but  saying  that  the  compact  is  binding  in 
all  its  parts  on  those  who  made  it  1  that  the  acts  of  the 
authorities  constituted  by  it  must  be  observed  by  the 
parties  till  the  compact  be  changed  or  abolished  ?  Is 
not  this  true  of  all  compacts,  and  the  dictate  of  com- 
mon sense  as  well  as  universal  practice  1 

Where,  now,  is  the  inconsistency  between  the  report 
of  1799  and  the  letter  to  Mr.  Everett?  They  both 
recognise  and  adhere  to  the  distinction  between  a  last 
resort,  in  behalf  of  constitutional  rights,  within  the 
forms  of  the  Constitution,  and  the  ulterior  resorts  to  the 
authority  paramount  to  the  Constitution. 

These  different  resorts,  instead  of  being  incompati- 
ble, necessarily  result  from  the  principles  of  all  free 
governments,  whether  of  a  federal  or  other  character. 
Is  not  the  expounding  authority,  wherever  lodged  by 
the  Constitution  of  Virginia,  the  last  resort  within  the 
purview  of  the  Constitution  against  violations  of  it? 
and  are  not  the  people  who  made  the  Constitution  a 
last  resort  against  violations  of  it,  even  when  commit- 
ted by  the  last  resort  within  the  constitutional  provis- 
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ious  ?  Tlie  people  as  coinposiug  a  state,  and  tlie 
states  as  composing  the  Union,  may,  in  fact,  interpose 
either  as  constituents  of  their  respective  governments, 
according  to  the  forms  of  their  respective  constitutions, 
or  as  the  creators  of  their  constitutions,  and  as  para- 
mount to  them  as  well  as  to  the  governments. 

It  cannot,  as  is  believed,  be  shown  that  J.  M.  ever 
admitted  that  a  single  state  had  a  constitutional  right 
to  annul,  resist,  or  control  a  law  of  the  United  States, 
or  that  he  ever  denied  either  the  right  of  the  states  as 
parties  to  the  constitution  [not  a  single  state  or  party] 
to  interpose  against  usurped  power;  or  the  right  of  a 
single  state,  as  a  national  right,  to  shake  off  a  yoke  too 
oppressive  to  be  borne.  These  distinctions  are  clear, 
and,  if  kept  in  view,  would  dispel  the  verbal  and  sophis- 
tical confusion  so  apt  to  bewilder  the  weak  and  to  dis- 
gust the  wise. 

It  has  been  a  charge  against  J.  jM.  that,  in  his  letter 
to  Mr.  Everett,  he  represents  the  people  of  the  several 
states  as  constituting  themselves  one  people  for  certain 
purposes. 

That  the  authority  of  the  people  of  the  states,  which, 
exercised  as  it  was  in  their  highest  sovereign  capacity 
in  each,  could  have  made  them,  if  they  had  so  pleased, 
one  people  for  all  purposes,  was  sufficient  to  make  them 
one  people  for  certain  purposes,  cannot  be  denied  ;  and 
that  they  did  make  themselves  one  people  for  certain 
purposes,  results  from  the  nature  of  the  Constitution 
formed  by  them,  which,  like  the  state  constitutions, 
presents  a  government  organized  into  the  regular  de- 
partments of  legislative,  executive,  and  judiciary,  and, 
like  the  state  governments,  operating  immediately  and 
individually  on  the  people,  by  the  same  coercive  forms 
and  means. 
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The  oneness,  the  sovereignty,  and  the  nationahty  of 
the  people  of  the  Uiihed  States,  within  tlie  jirescribed 
limits,  has  hitherto  been  the  language  of  all  parties; 
and  by  no  one  of  the  republican  party  more  expressly 
than  by  Mr.  Jefferson,  whose  opinions  have  been  so 
often  misunderstood  and  misapplied.  Take  some  of 
the  extracts  which  his  printed  writings  furnish.  In  a 
letter  to  J.  M.,  vol.  ii.,  p.  442,  he  says :  "  This  instru- 
ment [the  federal  Constitution]  forms  us  into  one  state, 
as  to  certain  ohjects,  and  gives  us  a  legislative  and  ex- 
ecutive body  for  those  objects."  He  elsewhere  uses 
the  expression,  "to  make  us  one  as  to  others,  but  several 
as  to  ourselves."  In  his  letter  to  Destut  Tracy,  he  ap- 
plies the  term  amalgamated  to  the  union  of  the  states  ; 
and  in  one  to  Mr.  Hopkinson,  the  term  consolidated  to 
the  government.  These  terms  are  doubtless  to  be 
taken  with  the  proper  qualifications ;  but  surely  they 
would  not  have  been  applied  to  a  constitution  purely 
and  exclusively  federal  in  its  character. 

In  a  letter  to  Mr.  Wythe,  vol.  ii.,  p.  230,  be  says : 
"My  own  general  idea  was,  that  the  states  should  sev- 
erally preserve  their  sovereignty,  and  that  the  exercise 
o(  the  federal  sovereignty  should  be  divided  among  the 
three  several  bodies,  legislative,  executive,  and  judici- 
ary, as  the  state  sovereignties  are ;  and  that  some 
peaceable  means  should  be  contrived  for  the  federal 
head  to  force  compliance  on  the  part  of  the  states." 
[Having  reference,  it  may  be  presumed,  to  an  obstruc- 
tion of  their  trade,  repeatedly  suggested  in  his  corre- 
spondence with  his  friends  as  applicable  even  to  the 
•■  articles  of  confederation,"  or  to  the  operation  of  the 
laws  on  the  people,  as  in  the  Constitution  of  the  Uni- 
ted States,  which  was  then  before  him.] 

In  a  letter  to  J.   M.,  vol.  ii.,  p.  264,  alluding  to  die 
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expected  couventiou  of  17S7,  his  language  is,  "  to  make 
us  one  nation  as  to  foreign  concerns,  and  keep  us  dis- 
tinct as  to  domestic  ones,  gives  the  outline  of  the  proper 
division  of  power  between  the  general  and  particular 
governments." 

To  question  the  nationality  of  the  states  in  their  uni- 
ted character  has  a  strange  appearance,  when  in  that 
character  only  they  are  known  to  and  acknowledged  by 
other  nations ;  in  that  only  can  make  war,  peace,  and 
treaties,  and  in  that  only  can  entertain  the  diplomatic, 
and  all  the  other  international  relations  which  apper- 
tain to  the  national  character. 

With  all  this  evidence  at  hand,  what  ought  to  be 
the  designation  of  those  who,  renouncing  the  views 
and  language  which  have  been  applied  by  the  repub- 
lican party  to  the  Constitution  of  the  United  States, 
are  now  charging,  in  the  name  of  republicanism,  those 
who  remain  steadfast  to  their  creed,  with  innovation, 
inconsistency,  heresy,  and  apostacy  !  Such  an  outrage 
on  truth,  on  justice,  and  even  on  common  decorum, 
must  be  of  short  endurance.  The  illusion  under  which 
it  is  propagated  is  the  misapplication  to  a  peculiar  and 
complex  modification  of  political  power,  views  of  it  ap- 
plicable only  to  ordinary  and  simple  forms  of  govern- 
ment. Happily,  appeals  can  be  always  triumphantly 
made  from  such  perversions  to  the  nature  and  text  of 
the  Constitution,  and  the  facts  inseparable  from  it. 

Returning  to  the  special  charge  of  inconsistency 
against  J.  M.,  it  is  not  more  than  justice  to  him  to  say, 
that  it  will  be  difficult  to  find  among  our  pubhc  men, 
who  have  passed  through  the  same  changes  of  circum- 
stances and  vicissitudes  of  parties,  one  who  has  been 
more  uniform  in  his  opinions  on  the  great  constitu- 
tional questions  which  have  agitated  the  country.     To 
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the  constitutionality  of  the  bank,  originally  opposed  by 
him,  he  acceded ;  but,  as  appears  by  his  letter  to  Mr. 
Ingersoll,  on  the  ground  of  the  authoritative  and  multi- 
plied sanctions  given  to  it,  amounting,  he  conceived,  to 
an  evidence  of  the  judgment  and  will  of  the  nation  ;  and 
on  the  ground  of  a  consistency  of  this  change  of  opin- 
ion with  his  unchanged  opinion,  that  such  a  sanction 
ought  to  overrule  the  abstract  and  private  opinions  of 
individuals. 

With  the  exception  of  the  case  of  the  bank  thus  ex- 
plained, he  has  preserved  a  uniform  consistency  on  the 
great  constitutional  questions,  "the  caption.  We  the 
people" — "the  phrase  common  defence  and  general 
welfare" — "  roads  and  canals" — the  "  alien  and  sedition 
laws."  It  might  not  improperly  be  added,  that  he  ap- 
pears to  have  originated  and  perseveringly  supported 
the  amendments  to  the  Constitution  adopted  at  the 
first  session  of  the  first  Congress,  as  guards  against  con- 
structive enlargements  of  the  federal  powers.  And  it 
nowhere  appears  that  he  has  ever  changed  his  opin- 
ions with  regard  to  them. 

If  he  advocated  the  constitutionality  of  a  tariff  for 
the  encouragement  of  domestic  manufactures,  it  must 
be  admitted  that  it  is  in  conformity  with  his  course  on 
that  subject  at  and  ever  since  the  first  Congress  under 
the  present  Constitution  of  the  United  States ;  that  in 
this  opinion  he  has  had  the  concurrence  of  Washing- 
ton and  his  successors,  and  especially  of  Mr.  Jefferson. 
In  the  same  opinion  he  has  been  supported  by  that  of 
every  Congress,  from  the  first  to  the  last,*  It  may  not 
be  improper  to  remark,  that  while  he  maintains  the 
constitutionality  of  a  protective  tariff,  he  is  a  friend  to 
the  theory  of  free  trade,  and  in  favour  of  such  excep- 

*  See  appendix  to  Mr.  Cabell's  printed  Speech,  m  pamphlet  form. 
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tions  only  as  are  consistent  ivitli  its  principle,  and  as 
are  dictated  either  by  a  regard  to  the  public  safety,  or 
by  a  fair  calculation  that  a  temporary  sacrifice  of 
cheapness  will  be  followed  by  a  greater  cheapness,  per- 
manent as  well  as  independent.* 

If  he  considers  decisions  of  the  Supreme  Court  of 
the  United  States,  in  cases  within  its  constitutional  ju- 
risdiction, as  paramount  to  state  decisions,  it  is  not  the 
effect  of  change  in  his  opinion  ;  for  the  same  appears 
in  his  original  exposition  and  vindication  of  the  Con- 
stitution of  the  United  States.  In  his  letter  to  Mr. 
Everett  he  maintains  (does  he  not  prove?)  that  the 
controlHng  authority  of  the  federal  judiciary  is  the  only 
defence  against  nullifying  acts  of  a  state,  through  its 
judiciary  organ.  It  will  be  as  difficult  for  those  who 
deny  the  nullifying  power  of  a  state  to  deny  this  infer- 
ence, as  for  those  who  assert  the  doctrine  to  reconcile 
it  with  the  text  and  principles  of  the  Constitution  or 
with  the  existence  of  the  Union. 

Mutius  is  probably  a  young  man.  He  certainly  pos- 
sesses talents  worthy  of  literary  cultivation.  When  he 
shall  mingle  with  political  zeal  a  due  portion  of  the 
candour  which  it  is  hoped  belongs  to  his  nature,  it  may 
safely  be  left  to  his  own  judgment  to  decide  whether 
the  scanty  and  hasty  notes  of  Mr.  Yates,  or  inferences 
from  naked  votes  in  the  journal  of  the  convention, 
ought  to  outweigh,  in  a  charge  of  inconsistency  against 
J.  M.,  the  authority  of  his  earliest  writings  on  the  sub- 
ject of  the  Constitution,  his  language  in  the  conven- 
tion of  Virginia  when  the  Constitution  was  under  dis- 
cussion, and  the  whole  course  of  his  opinions,  official 
and  unofficial,  down  to  the  latest  date. 

With  the  advantage  of  a  cooler  temper  and  niaturer 

*  See  his  letters  to  Mr.  Cabell. 
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reflection,  lie  will  be  a  better  judge  also  of  bis  own 
consistency,  iu  his  eager  efforts  to  discredit  that  of  J. 
M.,  while  his  eulogies  and  confidence  are  lavished  on 
others  who  have  passed  abruptly  from  one  extreme  to 
its  opposite,  on  subjects  vital  to  the  Constitution,  the 
Union,  and  the  happiness  of  our  country. 


1833. 
[majority  governments.] 

Dear  Sir, 

You  justly  take  alarm  at  the  new  doctrine  that  a 
majority  government  is  of  all  governments  the  most  op- 
pressive. The  doctrine  strikes  at  the  root  of  republi- 
canism, and,  if  pursued  into  its  consequences,  must  ter- 
minate in  absolute  monarchy,  with  a  standing  military 
force  ;  such  alone  being  impartial  between  its  subjects, 
and  alone  capable  of  overpowering  majorities  as  well 
as  minorities. 

But  it  is  said  that  a  majority  government  is  danger- 
ous only  where  there  is  a  difference  in  the  interest  of 
the  classes  or  sections  composing  the  community  ;  that 
this  difference  will  generally  be  greatest  in  communi- 
ties of  the  greatest  extent ;  and  that  such  is  the  extent 
of  the  United  States  and  the  discordance  of  interests  in 
them,  that  a  majority  cannot  be  trusted  \\ith  power 
over  a  minorit}'. 

Formerly,  the  opinion  prevailed  that  a  republican 
government  was  in  its  nature  limited  to  a  small  sphere; 
and  was  in  its  true  character  only  when  the  sphere 
was  so  small  that  the  people  could,  in  a  body,  exercise 
the  government  over  themselves. 
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The  liistoiT  of  tlie  ancient  republics  and  those  of  a 
more  modern  date,  had  demonstrated  the  evils  incident 
to  popular  assemblies,  so  quickly  formed,  so  susceptible 
of  contagious  passions,  so  exposed  to  the  misguidance 
of  eloquent  and  ambitious  leaders,  and  so  apt  to  be 
tempted  by  the  facility  of  forming  interested  majori- 
ties, into  measures  unjust  and  oppressive  to  the  minor 
parties. 

The  introduction  of  the  representative  principle  into 
modern  governments,  particularly  of  Great  Britain  and 
her  colonial  offsprings,  had  shown  the  practicability  of 
popular  governments  in  a  larger  sphere,  and  that  the 
enlargement  of  the  sphere  was  a  cure  for  many  of  the 
evils  inseparable  from  the  popular  forms  in  small  com- 
munities. 

It  remained  for  the  people  of  the  United  States,  by 
combining  a  federal  with  a  republican  organization,  to 
enlarge  still  more  the  sphere  of  representative  govern- 
ment, and,  by  convenient  partitions  and  distributions 
of  power,  to  provide  the  better  for  internal  justice  and 
order,  while  it  afforded  the  best  protection  against  ex- 
ternal dangers. 

Experience  and  reflection  may  be  said  not  only  to 
have  exploded  the  old  error,  that  republican  govern- 
ments could  only  exist  within  a  small  compass,  but  to 
have  established  the  important  truth,  that,  as  represent- 
ative governments  are  necessary  substitutes  for  popu- 
lar assemblages,  so  an  association  of  free  communities, 
each  possessing  a  responsible  government  under  a  col- 
lective authority  also  responsible,  by  enlarging  the 
practicable  sphere  of  popular  governments,  promises  a 
consummation  of  all  the  reasonable  hopes  of  the  patrons 
of  free  government. 

It  was  long  since  observed  by  Montesquieu,  has 
U  I  15 


338  CORRESPONDENCE. 

been  often  repeated  since,  and,  may  it  not  be  added, 
illustrated  within  the  United  States,  that  in  a  confed- 
eral system,  if  one  of  its  members  happens  to  stray  into 
pernicious  measures,  it  will  be  reclaimed  by  the  frowns 
and  the  good  examples  of  the  others,  before  the  evil 
example  will  have  infected  the  others. 

But  whatever  opinions  may  be  formed  on  the  gen- 
eral subjects  of  confederal  systems,  or  the  interpretation 
of  our  own,  every  friend  to  republican  government 
ought  to  raise  his  voice  against  the  sweeping  denunci- 
ation of  majority  governments  as  the  most  tyrannical 
and  intolerable  of  all  governments. 

The  patrons  of  this  new  heresy  will  attempt  in  vain 
to  mask  its  anti-republicanism  under  a  contrast  be- 
tween the  extent  and  the  discordant  interests  of  the 
Union,  and  the  limited  dimensions  and  sameness  of 
interests  within  its  members.  Passing  by  the  great  ex- 
tent of  some  of  the  states,  and  the  fact  that  these  can- 
not be  charged  with  more  unjust  and  oppressive  ma- 
jorities than  the  smaller  states,  it  may  be  observed  that 
the  extent  of  the  Union,  divided  as  the  powers  of  gov- 
ernment are  between  it  and  its  members,  is  found  to  be 
within  the  compass  of  a  successful  administration  of 
all  the  departments  of  government,  notwithstanding  the 
objections  and  anticipations  founded  on  its  extent 
when  the  Constitution  was  submitted  to  the  people. 
It  is  true  that  the  sphere  of  action  has  been  and  will  be 
not  a  little  enlarged  by  the  territories  embraced  by  the 
Union.  But  it  will  not  be  denied,  that  the  improve- 
ments already  made  in  internal  navigation  by  canals 
and  steamboats,  and  in  turnpikes  and  railroads,  have 
virtually  brought  the  most  distant  parts  of  the  Union,  in 
its  present  extent,  much  closer  together  than  they  were 
at  the  date  of  the  federal  Constitution      It  is  not  too 


CORRESPONDENCE.  339 

much  to  say,  that  the  faciht}'  and  quickness  of  iuter- 
comnnmication  throughout  the  Union,  is  greater  now 
than  it  formerly  was  between  the  remote  parts  of  the 
State  of  Virginia. 

But  if  majority  governments,  as  such,  are  so  formi- 
dable, look  at  the  scope  for  abuses  of  their  power  within 
the  individual  states,  in  their  division  into  creditors  and 
debtors,  in  the  distril)ution  of  taxes,  in  the  conflicting 
interests,  whether  real  or  supposed,  of  different  parts  of 
the  state,  in  the  case  of  improving  roads,  cutting  ca- 
nals, &c.,  to  say  nothing  of  many  other  sources  of  dis- 
cordant interests  or  of  party  contests,  which  exist  or 
would  arise  if  the  states  were  separated  from  each 
other.  It  seems  to  be  forgotten,  that  the  abuses  com- 
mitted within  the  individual  states  previous  to  the 
present  Constitution  by  interested  or  misguided  major- 
ities, were  among  the  prominent  causes  of  its  adoption, 
and  particularly  led  to  the  provision  contained  in  it, 
which  prohibits  paper  emissions  and  the  violations  of 
contracts,  and  which  gives  an  appellate  supremacy  to 
the  judicial  department  of  the  United  States.  Those 
who  framed  and  ratified  the  Constitution  believed  that, 
as  power  was  less  likely  to  be  abused  by  majorities  in 
representative  governments  than  in  democracies,  where 
the  people  assembled  in  mass,  and  less  likely  in  the 
larger  than  in  the  smaller  communities  under  a  repre- 
sentative government,  inferred  also,  that  by  dividing 
the  powers  of  government,  and  thereby  enlarging  the 
practicable  sphere  of  government,  unjust  majorities 
would  be  formed  with  still  more  difficulty,  and  be, 
therefore,  the  less  to  be  dreaded  :  and  whatever  may 
have  been  the  just  complaints  of  original  laws  and  sec- 
tional partialities  under  the  majority  government  of  the 
United  States,  it  may  be  confidently  observed  that  the 
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abuses  have  been  less  iVequent  and  less  palpable  than 
those  which  disfigured  the  administrations  of  the  state 
governments,  while  all  the  effective  power  of  sover- 
eignty were  separately  exercised  by  them.  If  bargain- 
ing interests  and  views  have  created  majorities  under 
the  federal  system,  what,  it  may  be  asked,  was  the  case 
m  this  respect  antecedent  to  this  system,  and  what,  but 
for  this,  would  now  be  the  case  in  the  state  govern- 
ments !  It  has  been  said  that  all  government  is  an 
evil.  It  would  be  more  proper  to  say  that  the  neces- 
sity of  any  government  is  a  misfortune.  This  neces- 
sity, however,  exists ;  and  the  problem  to  be  solved  is, 
not  what  form  of  government  is  perfect,  but  which  of 
the  forms  is  least  imperfect ;  and  here  the  general  ques- 
tion must  be  between  a  republican  government,  in 
which  the  majority  rule  the  minority,  and  a  govern- 
ment in  which  a  lesser  number  or  the  least  number 
rule  the  majority.  If  the  republican  form  is,  as  all  of 
us  agree,  to  be  preferred,  the  final  question  must  be, 
what  is  the  structure  of  it  that  will  best  guard  against 
precipitate  counsels  and  factious  combinations  for  un- 
just purposes,  without  a  sacrifice  of  the  fundamental 
principle  of  republicanism  l  Those  who  denounce  ma- 
jority governments  altogether  because  they  may  have 
an  interest  in  abusing  their  power,  denounce  at  the 
same  time  all  republican  government,  and  must  main- 
tain that  minority  governments  would  feel  less  of  the 
bias  of  interest  or  the  seductions  of  power. 

As  a  source  of  discordant  interests  within  particular 
states,  reference  may  be  made  to  the  diversity  in  the 
applications  of  agricultural  labour,  more  or  less  visible 
in  all  of  them.  Take,  for  example,  Virginia  herself! 
Her  products  for  market  are  in  one  district  Indian 
corn  and  cotton ;  in  another,  chieflv  tobacco  ;  in  an- 
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Other,  tobacco  and  wheat;  in  another,  chiefly  wheat, 
rye,  and  Uve  stock.  This  diversity  of  agricultural  in- 
terests, the  greater  in  Virginia  than  elsewhere,  prevails 
in  different  degrees  within  most  of  the  states. 

Virginia  is  a  striiiing  example  also  of  a  diversity  of 
interests,  real  or  supposed,  in  the  great  and  agitating 
subjects  of  roads  and  water  communications,  the  im- 
provements of  which  are  little  needed  in  some  parts  of 
the  state,  though  of  the  greatest  importance  in  others ; 
and  in  the  parts  needing  them  much  disagreement  ex- 
ists as  to  the  times,  modes,  and  the  degrees  of  the  pubhc 
patronage,  leaving  room  for  an  abuse  of  power  by  ma- 
jorities, and  for  majorities  made  up  by  affinities  of  in- 
terests, losing  sight  of  the  just  and  general  interest. 

Even  in  the  great  distinctions  of  interest  and  of  pol- 
icy generated  by  the  existence  of  slavery,  is  it  much 
less  between  the  Eastern  and  W^estern  districts  of 
Virginia  than  between  the  Southern  and  Northern 
sections  of  the  Union  1  If  proof  were  necessary,  it 
would  be  found  in  the  proceedings  of  the  Virginia 
convention  of  1829,  30,  and  in  the  debates  of  her 
Legislature  in  1830,  31.  Never  were  questions  more 
uniformly  or  more  tenaciously  decided  between  the 
North  and  the  South  in  Congress,  than  they  were  on 
those  occasions  between  the  West  and  the  East  of 
Virginia. 

But  let  us  bring  this  question  to  the  test  of  the  tariff 
itself  [out  of  which  it  has  grown],  and  under  the  influ- 
ences of  which  it  has  been  inculcated,  that  a  perma- 
nent incompatibility  of  interests  exists  in  the  regula- 
tions of  foreign  commerce  between  the  agricultural 
and  manufacturing  population,  rendering  it  unsafe  foi 
the  former  to  be  under  a  majority  power  when  patro- 
nising the  latter. 
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In  all  couutiies,  the  mass  of  people  become,  sooner 
or  later,  divided  raaiuly  into  the  class  which  raises  food 
and  raw  materials,  and  the  class  which  provides  clotli- 
ing  and  the  other  necessaries  and  conveniences  of  life. 
As  hands  fail  of  profitable  employment  in  the  culture 
of  the  earth,  they  enter  into  the  latter  class.  Hence, 
in  the  Old  World,  we  find  the  nations  everywhere 
formed  into  these  grand  divisions,  one  or  the  other  be- 
ing a  decided  majority  of  the  whole,  and  the  regida- 
tions  of  their  relative  interests  among  the  most  arduous 
tasks  of  the  government.  Although  the  mutuality  of 
interest  in  the  interchanges  useful  to  both  may,  in  one 
view,  be  a  bond  of  amity  and  union  ;  yet,  when  the  im- 
position of  taxes,  whether  internal  or  external,  takes 
place,  as  it  nmst  do,  the  difficulty  of  equalizing  the 
burden  and  adjusting  the  interests  between  the  two 
classes  is  always  more  or  less  felt.  When  imposts  on 
foreign  commerce  have  a  protective  as  well  as  a  reve- 
nue object,  the  task  of  adjustment  assumes  a  peculiar 
arduousness. 

This  view  of  the  subject  is  exemplified  in  all  its  fea- 
tures by  the  fiscal  and  protective  legislation  of  Great 
Britain  ;  and  it  is  worthy  of  special  remark  that  there 
the  advocates  of  the  protective  policy  belong  to  the 
landed  interest,  and  not,  as  in  the  United  States,  to  the 
manufacturing  interest ;  though,  in  some  particulars, 
both  interests  are  suiters  for  protection  against  foreign 
competition. 

But  so  far  as  abuses  of  power  are  engendered  by  a 
division  of  a  community  into  the  agricultural  and  man- 
ufacturing interests,  and  by  the  necessary  ascendency 
of  one  or  the  other,  as  it  may  comprise  the  majority, 
the  question  to  be  decided  is  whether  the  danger  of 
oppression  from  this  source  must  not  soon  arise  within 
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the  several  states  themselves,  and  render  a  majority 
government  as  unavoidable  an  evil  in  tlie  states  indi- 
vidually, as  it  is  represented  to  be  in  the  states  col- 
lectively. 

That  Virginia  must  soon  become  manufacturing  as 
well  as  agricultural,  and  be  divided  into  these  two  great 
interests,  is  obvious  and  certain.  Manufactures  grow 
out  of  the  labour  not  needed  for  agriculture,  and  labour 
will  cease  to  be  so  needed  or  employed  as  its  products 
satisfy  and  satiate  the  demands  for  domestic  use  and 
for  foreign  markets.  Whatever  be  the  abundance  or 
fertility  of  the  soil,  it  will  not  be  cultivated  when  its 
fruits  must  perish  on  hand  for  want  of  a  market.  And 
is  it  not  manifest  that  this  must  be  henceforward  more 
and  more  the  case  in  this  state  particularly  ?  The 
earth  produces  at  this  time  as  much  as  is  called  for  by 
the  home  and  the  foreign  markets ;  while  the  labouring 
population,  notwithstanding  the  emigration  to  the  West 
and  the  Southwest,  is  fast  increasing.  Nor  can  we  shut 
our  eyes  to  the  fact,  that  the  rapid  increase  of  the  ex- 
ports of  flour  and  tobacco  from  a  new  and  more  fertile 
soil  will  be  continually  lessening  the  demand  on  Vir- 
ginia for  her  two  great  staples,  and  be  forcing  her,  by 
the  inability  to  pay  for  imports  by  exports,  to  provide 
within  herself  substitutes  for  the  former. 

Under  every  aspect  of  the  subject,  it  is  clear  that  Vir- 
ginia must  be  speedily  a  manufacturing  as  well  as  an 
agricultural  state  ;  that  the  people  will  be  formed  into 
the  same  great  classes  here  as  elsewhere  ;  that  the  case 
of  the  tariff  must,  of  course,  among  other  conflicting 
cases,  real  or  supposed,  be  decided  by  the  republican 
rule  of  majorities ;  and,  consequently,  if  majority  govern- 
ments, as  such,  be  the  worst  of  governments,  those  who 
think  and  say  so  cannot  be  within  the  pale  of  the  re- 
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publican  faith.  They  must  either  join  the  avowed  dis- 
ciples of  aristocracy,  oligarchy,  or  monarchy,  or  look 
for  a  Utopian  exhibiting  a  perfect  homogeneousuess  of 
interests,  opinions,  and  feelings  nowhere  yet  found  in 
civilized  communities.  Into  how  many  parts  must 
Virginia  be  split  before  the  semblance  of  such  a  con- 
dition could  be  found  in  any  of  them  ?  In  the  smallest" 
of  the  fragments,  there  would  soon  be  added  to  pre- 
vious sources  of  discord  a  manufacturing  and  an  agri- 
cultural class,  with  the'difticulty  experienced  in  adjust- 
ing their  relative  interests  in  the  regulation  of  foreign 
commerce  if  any,  or,  if  none,  in  equalizing  the  burden 
of  internal  improvement  and  of  taxation  within  them. 
On  the  supposition  that  these  difficulties  could  be  sur- 
mounted, how  many  other  sources  of  discords  to  be 
decided  by  the  majority  would  remain  ?  Let  those 
who  doubt  it  consult  the  records  of  corporations  of 
every  size,  such  even  as  have  the  greatest  apparent 
simplicity  and  identity  of  pursuits  and  interests. 

In  reference  to  the  conflicts  of  interests  between  the 
agricultural  and  manufacturing  states,  it  is  a  consoling 
anticipation  that,  as  far  as  the  legislative  encourage- 
ments to  one  may  not  involve  an  actual  or  early  com- 
pensation to  the  other,  it  will  accelerate  a  state  of 
things  in  which  the  conflict  between  them  will  cease 
and  be  succeeded  by  an  interchange  of  the  products, 
profitable  to  both,  converting  a  source  of  discord  among 
the  states  into  a  new  cement  of  the  Union,  and  giving 
to  the  country  a  supply  of  its  essential  wants  independ- 
ent of  contingencies  and  vicissitudes  incident  to  for- 
eign commerce. 

It  may  be  objected  to  majority  governments,  that  the 
majority,  as  formed  by  the  Constitution,  may  be  a  mi- 
nority  when    compared    with    the    popular    majority. 
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This  is  likely  to  be  the  case  more  or  less  iu  all  elective 
governments.  It  is  so  in  many  of  the  states.  It  will 
always  be  so  where  property  is  combined  with  popula- 
tion in  the  election  and  appointment  of  representations. 
It  must  be  still  more  the  case  with  confederacies,  in 
which  the  members,  however  unequal  in  population, 
have  equal  votes  in  the  administration  of  the  govern- 
ment. In  the  compound  system  of  the  United  States, 
though  much  less  than  iu  mere  confederacies,  it  also  ne- 
cessarily exists  to  a  certain  extent.  That  this  departure 
from  the  rule  of  equality,  creating  a  political  and  con- 
stitutional majority  in  contradistinction  of  a  numerical 
majority  of  the  people,  may  be  abused  in  various  de- 
grees oppressive  to  the  majority  of  the  people  is  certain, 
and  in  modes  and  degrees  so  oppressive  as  to  justify 
ultra  or  anti-constitutional  resorts  to  adequate  relief  is 
equally  certain  Still  the  constitutional  majority  must 
be  acquiesced  in  by  the  constitutional  minority,  while 
the  Constitution  exists.  The  moment  that  arrange- 
ment is  successfully  frustrated,  the  Constitution  is  at  an 
end.  The  only  remedy,  therefore,  for  the  oppressed 
minority  is  in  the  amendment  of  the  Constitution  or  a 
subversion  of  the  Constitution.  This  inference  is  un- 
avoidable. While  the  Constitution  is  in  force,  the 
power  created  by  it,  whether  a  popular  minority  or 
majority,  must  be  the  legitimate  power,  and  obeyed  as 
the  only  alternative  to  the  dissolution  of  all  govern- 
ment. It  is  a  favourable  consideration  in  the  impos- 
sibiUty  of  securing  in  all  cases  a  coincidence  of  the 
constitutional  and  numerical  majority,  that  when  the 
former  is  the  minority,  the  existence  of  a  numerical 
majority  with  justice  on  its  side,  and  its  influence  on 
public  opinion,  will  be  a  salutary  control  on  the  abuse 
of  power  by  a  minority  constitutionally  possessing  it 
Xx 
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A  control  generally  of  adequate  force,  where  a  military 
force,  the  disturber  of  all  the  ordinary  movements  of 
free  governments,  is  not  on  the  side  of  the  minority. 

The  result  of  the  whole  is,  that  we  must  refer  to  the 
monitory  reflection  that  no  government  of  human  de- 
vice and  human  administration  can  be  perfect ;  that  that 
which  is  the  least  imperfect  is  therelbre  the  best  gov- 
ernment; that  the  abuses  of  all  other  governments  have 
led  to  the  preference  of  republican  government  as  the 
best  of  all  governments,  because  the  least  imperfect ; 
that  the  vital  principle  of  republican  government  is  the 
le.\  majoris  partis,  the  will  of  the  majority ;  that  if  the 
will  of  a  majority  cannot  be  trusted  where  there  are 
diversified  and  conflicting  interests,  it  can  be  trusted 
nowhere,  because  such  interests  exist  everywhere  ;  that 
if  the  manufacturing  and  agricultural  interests  be  of  all 
interests  the"  most  conflicting  in  the  most  important  op- 
erations of  government,  and  a  majority  government 
over  them  be  the  most  intolerable  of  all  governments, 
it  must  be  as  intolerable  within  the  states  as  it  is  rep- 
resented to  be  in  the  United  States ;  and,  finally,  that 
the  advocates  of  the  doctrine,  to  be  consistent,  must 
reject  it  in  the  former  as  well  as  in  the  latter,  and  seek 
a  refuge  under  an  authority  master  of  both. 


TO   "  A     FRIEND    OF    LSIO.N    AND    STATE     RIGHTS. 

I  have  received  the  letter  signed  "  A  Friend  of  Union 
and  State  Rights,"  enclosing  two  printed  essays  under 
the  same  signature. 

It  is  not  usual  to  answer  communications  without 
the  proper  names  to  them.     But  the  ability  and  mo- 
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lives  disclosed  in  the  essays  induce  nie  to  say,  iu  com- 
pliauce  with  the  wish  expressed,  that  I  do  not  consider 
the  proceedings  of  Virginia  in  1798,  99,  as  counte- 
nancing the  doctrine  that  a  state  may  at  will  secede 
from  its  constitutional  compact  with  the  other  states. 
A  rightful  secession  requires  the  consent  of  the  others, 
or  an  abuse  of  the  compact  absolving  the  seceding 
party  from  the  obligations  imposed  by  it. 

In  order  to  understand  the  reasoning  on  one  side  of 
a  question,  it  is  necessary  to  keep  iu  view  the  precise 
state  of  the  question,  and  the  positions  and  arguments 
on  the  other  side.  This  is  particularly  necessary  in 
questions  arising  under  our  novel  and  compound  sys- 
tem of  government,  and  much  error  and  confusion  has 
grown  out  of  a  neglect  of  this  precaution. 

The  case  of  the  ahen  and  sedition  laws  w  as  a  ques- 
tion between  the  government  of  the  United  States  and 
the  constituent  body,  Virginia  making  an  appeal  to  the 
latter  against  the  assumptions  of  power  by  the  former. 

The  case  of  a  claim  in  a  state  to  secede  from  its 
union  with  the  others  resolves  itself  into  a  question 
among  the  states  themselves  as  parties  to  the  compact. 

In  the  former  case  it  was  asserted  against  Virginia, 
that  the  states  had  no  right  to  interpose  a  legislative 
declaration  of  opinion  on  a  constitutional  point ;  nor  a 
right  to  interpose  at  all  against  a  decision  of  the  Su- 
preme Court  of  the  United  States,  which  was  to  be 
regarded  as  a  tribunal  from  which  there  could  be  no 
appeal. 

The  object  of  Virginia  was  to  vindicate  legislative 
declarations  of  opinion,  to  designate  the  several  consti- 
tutional modes  of  interposition  by  the  states  against 
abuses  of  power,  and  to  establish  the  ultimate  author- 
ity of  the  states  as  parties  to  and  creators  of  the  Con- 
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stitution  ;  to  interpose  against  tlie  decisions  of  the  judi- 
cial as  well  as  other  branches  of  the  government,  the 
authority  of  the  judicial  being  in  no  sense  ultimate  out 
of  the  purview  and  forms  of  the  Constitution. 

Much  use  has  been  made  of  the  term  "  respective" 
in  the  third  resolution  of  Virginia,  which  asserts  the 
right  of  the  states,  in  cases  of  sufficient  magnitude,  to 
interpose  for  maintaining  within  their  respective  limits 
the  authorities,  &c.,  appertaining  to  them,  the  term 
"  respective"  being  construed  to  mean  a  constitutional 
right  in  each  state  separately  to  decide  on  and  resist 
by  force  encroachments  within  its  limits.  But,  to  say 
nothing  of  the  distinction  between  the  ordinary  and 
extreme  cases,  it  is  observable  that  in  this  as  in  other 
instances  throughout  the  resolutions,  the  plural  number 
"  states"  is  used  in  referring  to  them ;  that  a  concur- 
rence and  co-operation  of  all  might  well  be  contem- 
plated in  interpositions  for  effecting  the  objects  within 
each;  and  that  the  language  of  the  closing  resolution 
corresponds  with  this  view  of  the  third.  The  course 
of  reasoning  in  the  report  on  the  resolutions  required 
the  distinction  between  a  state  and  the  states.  It 
surely  does  not  follow  from  the  fact  of  the  states,  or, 
rather,  the  people  imbodied  in  them,  having,  as  parties 
to  the  compact,  no  tribunal  above  them,  that,  in  con- 
troverted meanings  of  the  compact,  a  minority  of  the 
parties  can  rightfully  decide  against  the  majority,  still 
less  that  a  single  party  can  decide  against  the  rest,  and 
as  little  that  it  can  at  will  withdraw  itself  altogether 
from  its  compact  with  the  rest. 

The  characteristic  distinction  between  free  govern- 
ments and  governments  not  free  is,  that  the  former  are 
founded  on  compact,  not  between  the  government  and 
those  for  whom  it  acts,  but  among  the  parties  creating 
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the  government.  Each  of  these  being  equal,  neither 
can  have  more  right  to  say  that  the  compact  has  been 
violated  and  dissolved,  than  every  other  has  to  deny  the 
fact  and  to  insist  on  the  execution  of  the  bargain.  An 
inference  from  the  doctrine  that  a  single  state  has  a 
right  to  secede  at  its  will  from  the  rest,  is,  that  the  rest 
would  have  an  equal  right  to  secede  from  it ;  in  other 
words,  to  turn  it  against  its  will  out  of  its  union  with 
them.  Such  a  doctrine  would  not,  till  of  late,  have 
been  palatable  anywhere,  and  nowhere  less  so  than 
where  it  is  now  most  contended  for. 

A  careless  view  of  the  subject  might  find  an  analogy 
between  state  secession  and  individual  expatriation. 
But  the  distinction  is  obvious  and  essential.  Even  in 
the  latter  case,  whether  regarded  as  a  right  impliedly 
reserved  in  the  original  social  compact,  or  as  a  reason- 
able indulgence,  it  is  not  exempt  from  certain  condi- 
tions. It  must  be  used  without  injustice  or  injury  to 
the  community  from  which  the  expatriating  party  sep- 
arates himself.  Assuredly  he  could  not  withdraw  his 
portion  of  territory  from  the  common  domain.  In  the 
case  of  a  state  seceding  from  the  Union,  its  domain 
would  be  dismembered,  and  other  consequences  brought 
on  not  less  obvious  than  pernicious. 

I  ought  not  to  omit  my  regret,  that  in  the  remarks 
on  Mr.  Jefferson  and  myself,  the  names  had  not  been 
transposed. 

Having  many  reasons  for  making  this  letter  confiden- 
tial, I  must  request  that  its  publicity  may  not  be  per- 
mitted in  any  mode  or  through  any  channel.  Among 
the  reasons  is  the  risk  of  misapprehensions  or  miscon- 
structions so  common  without  more  attention  and  more 
development  that  I  could  conveniently  bestow  on  what 
is  said. 
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1834. 

Dear  Sir, 

Having  alluded  to  the  Supreme  Court  of  the  United 
States  as  a  constitutional  resort  in  deciding  questions 
of  jurisdiction  between  the  United  States  and  the  indi- 
vidual states,  a  few  remarks  may  be  proper  showing 
the  sense  and  degree  in  which  that  character  is  more 
particularly  ascribed  to  that  department  of  the  govern- 
ment. 

As  the  legislative,  executive,  and  judicial  departments 
of  the  United  States  are  co-ordinate,  and  each  equally 
bound  to  support  tlje  Constitution,  it  follows  that  such 
must,  in  the  exercise  of  its  functions,  be  guided  by  the 
text  of  the  Constitution  according  to  its  own  interpre- 
tation of  it ;  and,  consequently,  that  in  the  event  of  ir- 
reconcilable interpretations,  the  prevalence  of  one  or 
ihe  other  department  must  depend  on  the  nature  of  the 
case,  as  receiving  its  final  decision  from  the  one  or  the 
other,  and  passing  from  that  decision  into  effect,  with- 
out involving  the  functions  of  any  other. 

It  is  certainly  due  from  the  functionaries  of  the  sev- 
eral departments  to  pay  much  respect  to  the  opinions 
of  each  other ;  and,  as  far  as  official  independence  and 
obligation  will  permit,  to  consult  the  means  of  adjust- 
ing differences,  and  avoiding  practical  embarrassments 
growing  out  of  them,  as  must  be  done  in  like  cases  be- 
tween the  different  co-ordinate  branches  of  the  legis- 
lative department. 

But,  notwithstanding  this  abstract  view  of  the  co- 
ordinate and  independent  right  of  the  three  depart- 
ments to  expound  the  Constitution,  the  judicial  depart- 
ment most  familiarizes  itself  to  the  public  attention  as 
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the  expositor,  by  the  order  of  its  functions  in  relation  to 
the  other  departments ;  and  attracts  most  the  pubUc 
confidence  by  the  composition  of  the  tribunal. 

It  is  the  judicial  department  in  which  questions  of 
constitutionality,  as  well  as  of  legality,  generally  find 
their  ultimate  discussion  and  operative  decision,  and 
the  public  deference  to  and  confidence  in  the  judg- 
ment of  the  body  are  particularly  inspired  by  the  qual- 
ities implied  in  its  members,  by  the  gravity  and  delib- 
erations of  their  proceedings,  and  by  the  advantage 
their  plurality  gives  them  over  the  unity  of  the  execu- 
tive department,  and  their  fewness  over  the  multitudi- 
nous composition  of  the  legislative  department. 

Without  losing  sight,  therefore,  of  the  co-ordinate 
relations  of  the  three  departments  to  each  other,  it  may 
always  be  expected  that  the  judicial  branch,  when  hap- 
pily filled,  will,  for  the  reasons  suggested,  most  engage 
the  respect  and  reliance  of  the  public  as  the  surest  ex- 
positor of  the  Constitution,  as  well  as  in  questions 
within  its  cognizance,  and  concerning  the  boundaries 
between  the  several  departments  of  the  government  as 
in  those  between  the  Union  and  its  members. 


Poicer  of  the  President  to  appoint  Puhlic  Ministers 
and  Consuls  in  the  recess  of  the  Senate. 
The  place  of  a  foreign  minister  or  consul  is  not  an 
office  in  the  constitutional  sense  of  the  term. 

1.  It  is  not  created  by  the  Constitution. 

2.  It  is  not  created  by  a  law  authorized  by  the  Con- 
stitution. 

■;.   It  cannot,  as  an  office,  be  created  by  the   mere 
appointment  for  it,  made  by  the  president  and  Senate, 
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who  are  to  fill,  not  create  offices.  These  must  be 
'  established  by  law,"  and  therefore  by  Congress  only. 

4.  On  the  supposition  even  that  the  appointment 
could  create  an  office,  the  office  would  expire  with  the 
expiration  of  the  appointment,  and  every  new  appoint- 
ment would  create  a  new  office,  not  fill  an  old  one. 
A  law  reviving  an  expired  law  is  a  new  law. 

The  place  of  a  foreign  minister  or  consul  is  to  be 
viewed  as  created  by  the  law  of  nations,  to  which  the 
United  States,  as  an  independent  nation,  is  a  party,  and 
so  always  open  for  the  proper  functionaries,  when  sent 
by  the  constituted  authority  of  one  nation  and  received 
by  that  of  another.  The  Constitution,  in  providing 
for  the  appointment  of  such  functionaries,  presupposes 
this  mode  of  intercourse  as  a  branch  of  the  law  of  na- 
tions. 

The  question  to  be  decided  is.  What  are  the  cases  in 
which  the  president  can  make  appointments  without 
the  concurrence  of  the  Senate  1  and  it  turns  on  the 
construction  of  the  power  "  to  fill  up  all  vacancies 
which  may  happen  during  the  recess  of  the  Senate." 

The  term  all  embraces  both  foreign  and  municipal 
cases ;  and  in  examining  the  power  in  the  foreign, 
however  failing  iu  exact  analogy  to  the  municipal,  it  is 
not  improper  to  notice  the  extent  of  the  power  in  the 
municipal. 

If  the  text  of  the  Constitution  be  taken  literally,  no 
municipal  officer  could  be  appointed  by  the  president 
alone  to  a  vacancy  not  originating  in  the  recess  of  the 
Senate.  It  appears,  however,  that  under  the  sanction 
of  the  maxim,  qui  hserit  in  litera,  hceerit  in  cortice,  and 
of  the  argumeutum  ab  inconvenienti,  the  power  has 
been  understood  to  extend,  in  cases  of  necessity  or  ur- 
gency, to  vacancies  happening  to  exist  in  the  recess  of 
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the  Senate,  tliougli  not  coming  into  existence  in  the  re- 
cess. In  the  case,  for  example,  of  an  appointment  to 
a  vacancy  by  the  president  and  Senate  of  a  person  dead 
at  the  time,  but  not  known  to  be  so  till  after  the  adjourn- 
ment and  dispersion  of  the  Senate,  it  has  been  deemed 
within  the  reason  of  the  constitutional  provision  that 
the  vacancy  should  be  filled  by  the  president  alone, 
the  object  of  the  provision  being  to  prevent  a  failure 
in  the  execution  of  the  laws,  which,  without  such  a 
scope  to  the  power,  must  very  inconveniently  happen, 
more  especially  in  so  extensive  a  country.  Other 
causes  of  like  urgency  may  occur  ;  such  as  an  appoint- 
ment by  the  president  and  Senate  rendered  abortive  by 
a  refusal  to  accept  it.* 

If  it  be  admissible  at  all  to  make  the  power  of  the 
president,  without  the  Senate,  applicable  to  vacancies 
happening  unavoidably  to  exist,  though  not  to  originate 
in  the  recess  of  the  Senate,  and  which  the  public  good 
requires  to  be  filled  in  the  recess,  the  reasons  are  far 
more  cogent  for  considering  the  sole  power  of  the 
president  as  applicable  to  the  appointment  of  foreign 
functionaries,  inasmuch  as  the  occasions  demanding 
such  appointments  may  not  only  be  far  more  important, 
but,  on  the  farther  consideration,  that,  unlike  appoint- 
ments under  the  municipal  law,  the  calls  for  them  may 
depend  on  circumstances  altogether  under  foreign  con- 
trol, and  sometimes  on  the  most  improbable  and  sud- 
den emergencies,  and  requiring,  therefore,  that  a  com- 
petent authority  to  meet  them  should  be  always  in  ex- 
istence. It  would  be  a  hard  imputation  on  the  framers 
and  ratifiers  of  the  Constitution,  that  while  providing 
for  casualties  of  inferior  magnitude,  they  should  have 

*  It  appears  that  Mr.  W^irt  had  given  officially  the  s 
term  "  happening,"  though  not  known  to  Mr.  M- — Ed. 

Y  V 
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intended  to  exclude  from  the  provisions  the  means 
usually  employed  in  obviating  a  threatened  war,  in 
putting  an  end  to  its  calamities,  in  conciliating  the 
friendship  or  neutrality  of  powerful  nations,  or  even  in 
seizing  a  favourable  opportunity  for  commercial  or  other 
arrangements  material  to  the  public  interest.  And  it 
woitld  surely  be  a  hard  rule  of  construction  that  would 
give  to  the  text  of  the  Constitution  an  operation  so 
injurious,  in  preference  to  a  construction  that  would 
avoid  it,  and  not  be  more  liberal  than  would  be  applied 
to  a  remedial  statute.  Nor  ought  the  remark  to  be 
omitted,  that  by  rejecting  such  a  construction,  this  im- 
portant function,  unUke  some  other,  would  be  excluded 
altogether  from  our  political  system,  there  being  no 
pretension  to  it  in  any  other  department  of  the  general 
government,  or  in  any  department  of  the  state  govern- 
ments. To  regard  the  power  of  appointing  the  high- 
est functionaries  employed  in  foreign  missions,  though 
a  specific  and  substantive  provision  in  the  Constitution 
as  incidental  merely,  in  any  case,  to  a  subordinate  pow- 
er, that  of  a  provisional  negotiation  by  the  president 
alone,  would  be  a  more  strained  construction  of  the 
text  than  that  here  given  to  it. 

The  view  which  has  been  taken  of  the  subject  over- 
rules the  distinction  between  missions  to  foreign  courts, 
to  which  there  had  before  been  appointments  and  to 
which  there  had  not  been.  Not  to  speak  of  diplomatic 
appointments  destined,  not  for  stations  at  foreign  courts, 
but  for  special  negotiations,  no  matter  where,  and  to 
which  the  distinction  would  be  inapplicable,  it  cannot 
bear  a  rational  or  practical  test  in  the  cases  to  which 
it  has  been  applied.  An  appointment  to  a  foreign 
court  at  one  time,  unlike  an  appointment  to  a  munici- 
pal office  always  requiring  it,  is  no  evidence  of  a  need 
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for  tlic  appoiutnieiH.  at  another  time ;  a\  hile  aii  ap- 
pointment where  there  had  heeu  none  before,  may,  in 
the  recess  of  the  Senate,  be  of  the  greatest  urgency. 
The  distinction  becomes  ahnost  kidicrous  when  it  is 
asked  for  what  length  of  time  the  circumstance  of  a 
former  appointment  is  to  have  the  effect  assigned  to  i' 
on  the  power  of  the  president.  Can  it  be  seriously  al- 
leged, that  after  the  interval  of  a  century,  and  the  polit- 
ical changes  incident  to  such  a  lapse  of  time,  the  ori- 
ginal appointment  is  to  authorize  a  new  one  without 
the  concurrence  of  the  Senate,  while  a  like  appoint- 
ment to  a  new  court,  or  even  a  new  nation,  however 
immediately  called  for,  is  barred  by  the  circumstance 
that  no  previous  appointment  to  it  had  taken  place  '. 
The  case  of  diplomatic  missions  belongs  to  the  law  of 
nations,  and  the  principles  and  usages  on  which  that  is 
founded  are  entitled  to  a  certain  influence  in  expound- 
ing the  provisions  of  the  Constitution  which  have  rela- 
tion to  such  missions.  The  distinction  between  courts 
to  which  there  had  and  to  which  there  had  not  been 
previous  missions,  is  believed  to  be  recorded  in  none 
of  the  oracular  works  on  international  law,  and  to  be 
unknown  to  the  practice  of  governments,  where  no 
question  was  involved  as  to  the  de  facto  establishment 
of  a  government. 

With  this  exposition  the  practice  of  the  government 
of  the  United  States  has  corresponded,  and  with  every 
sanction  of  reason  and  public  expediency.  If  in  any 
particular  instance  the  power  has  been  misused,  which 
it  is  not  meant  to  suggest,  that  could  not  invalidate 
either  its  legitimacy  or  its  general  utility  any  more 
than  any  other  power  would  be  invalidated  by  a  like 
fault  in  the  use  of  it. 


C  0  R  R  E  S  P  O  N  D  E  N  C  1 


TO    JOHN    M.    PATTON. 

March  24,  1834. 


Dear  Sir, 

I  have  duly  received  the  copy  of  your  speccli  on  the 
"  Virginia  Resohitions."  Tliougli  not  permitting  my- 
self to  enter  into  a  discussion  of  the  several  topics  em- 
braced by  them,  for  which,  indeed,  my  present  condi- 
tion would  unfit  me,  I  will  not  deny  myself  the  pleas- 
ure of  saying  that  you  have  done  great  justice  to  your 
views  of  them.  I  must  say  at  the  same  time,  that  the 
warmth  of  your  feelings  has  done  infinitely  more  than 
justice  to  any  merits  that  can  be  claimed  for  your 
friend. 

Should  the  controversy  on  removals  from  office  end 
in  the  establishment  of  a  share  in  the  power,  as  claimed 
for  the  Senate,  it  would  materially  vary  the  relations 
among  the  component  parts  of  the  government,  and 
disturb  the  operation  of  the  checks  and  balances  as 
now  understood  to  exist.  If  the  right  of  the  Senate  be, 
or  be  made  a  constitutional  one,  it  will  enable  that 
branch  of  the  government  to  force  on  the  executive  de- 
partment a  continuance  in  office,  even  of  the  cabinet 
ofScers,  notwithstanding  a  change  from  a  personal  and 
political  harmony  with  the  president,  to  a  state  of  open 
hostility  towards  him.  If  the  right  of  the  Senate  be 
made  to  depend  on  the  Legislature,  it  would  still  be 
grantahle  in  that  extent ;  and  even  with  the  exception 
of  the  heads  of  departments  and  a  few  other  officers, 
the  augmentation  of  the  senatorial  patronage,  and  the 
new  relation  between  the  Senate  directly  and  the  Le- 
gislature indirectly,  with  the  chief  magistrate,  would  be 
felt  deeply  in  the  general  administration  of  the  govern- 
ment.    The  innovation,  however  modified,  would  more 
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than  double  the  danger  of  throwing  the  executive  ma- 
chinery out  of  gear,  and  thus  arresting  the  march  of 
the  government  altogetlier. 

The  legislative  power  is  of  an  elastic  and  Protean 
character,  but  too  imperfectly  susceptible  of  definitions 
and  landmarks.  In  its  application  to  tenures  of  office, 
a  law  passed  a  few  years  ago,  declaring  a  large  class 
of  offices  vacant  at  the  end  of  every  four  years,  and,  of 
course,  to  be  filled  by  new  appointments.  Was  not 
this  as  much  a  removal  as  if  made  individually  and  in 
detail  ?  The  limitation  might  have  been  three,  two, 
or  one  year,  or  even  from  session  to  session  of  Con- 
gress, which  would  have  been  equivalent  to  a  tenure 
at  the  pleasure  of  the  Senate. 

The  light  in  which  the  large  states  would  regard 
any  innovation  increasing  the  weight  of  the  Senate, 
constructed  and  endowed  as  it  is,  may  be  inferred  from 
the  difficulty  of  reconciling  them  to  that  part  of  the 
Constitution  when  it  was  adopted. 

The  Constitution  of  the  United  States  may  doubtless 
disclose,  from  time  to  time,  faults  which  call  for  the 
pruning  or  the  ingrafting  hand.  But  remedies  ought 
to  be  applied,  not  in  the  paroxysms  of  party  and  popu- 
lar excitements,  but  with  the  more  leisure  and  reflec- 
tion, as  the  great  departments  of  power  according  to 
experience  may  be  successively  and  alternately  in  and 
out  of  public  favour ;  and  as  changes  hastily  accommo- 
dated to  these  vicissitudes  would  destroy  the  symmetry 
and  the  stability  aimed  at  in  our  poUtical  system.  I  am 
making  observations,  however,  very  superfluous  when 
addressed  to  you,  and  I  quit  them,  therefore,  with  a 
tender  of  cordial  regards  and  salutations  w  hich  I  pray 
you  to  accept. 
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Monlpelier,  August  25,  1834. 

Dear  Sir, 

I  have  received  yours  of  the  20tli,  and  enclose  a  fair 
copy  of  so  much  of  Mr.  Jefferson's  letter  to  me  as  re- 
lates to  the  resolutions  of  179S,  99.  The  letter  is  dated 
August  23,  not  28,  but  is  so  identical  with  the  printed 
letter  to  W.  C.  Nicholas  as  to  prove  that  one  of  the 
dates  is  erroneous.  I  return  the  letter  of  W.  C.  N., 
which  I  found  in  the  letter  of  Mr.  J.  I  find  no  letter 
from  Mr.  Jefferson  to  me  dated  November  2G,  1799. 

The  letter  from  Mr.  Monroe  to  Mr.  Jefferson,  of 
which  you  enclosed  an  extract,  is  important.  I  have 
one  from  Mr.  Monroe  on  the  same  occasion,  more  in 
detail,  and  not  less  emphatic  in  its  anti-nullifying  lan- 
guage. You  may  look  at  it  when  on  your  promised 
visit ;  when  also  we  will  examine  the  file  of  my  cor- 
respondence with  Col.  J.  Taylor,  which  is  not  of  much 
extent.  In  his  printed  argument  on  the  carriage  tax,  he 
is  explicit  as  to  the  judicial  supremacy  of  the  United 
States,  though  a  champion  afterward  against  it. 

Have  you  seen  the  journal  of  the  House  of  Dele- 
gates in  1798,  99  1  The  closing  scenes  of  the  resolu- 
tions contain  a  vote  of  the  minority,  expressly  deny- 
ing the  right  of  a  state  to  declare,  protest,  &c.,  &c., 
and  crushing  the  assertion  that  the  right  was  denied  by 
no  one,  with  the  inference  that  the  resolutions  must 
have  intended  to  claim  for  a  state  a  nullifying  interpo- 
sition. 
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TO    EDWARD    COLES. 


Monlpclicl,  Aug.  29,  1834. 

I  have  received,  my  clear  sir,  3  our  favour  of  the  17th. 
The  motives  of  it  arc  as  precious  to  me  as  its  object  is 
coutrovertiblc. 

You  have  certaiuly  presented  your  views  of  the  sub- 
ject with  great  skill  and  great  force.  But  you  have 
not  sufficiently  adverted  to  the  position  I  have  assumed ; 
and  which  has  been  accorded,  or,  rather,  assigned  to 
me  by  others,  of  being  withdrawn  from  party  agita- 
tions, by  the  debilitating  efTects  of  age  and  disease. 

And  how  could  I  say  that  the  present  exciting  ques- 
tions on  which  you  exhort  me  to  engage  are  not  party 
questions  ?  How  could  I  say  that  the  Senate  was  not 
a  party,  because  representing  the  states  and  claiming 
the  support  of  the  people,  or  that  the  House,  represent- 
ing the  people  and  confiding  in  their  support,  with  the 
executive  at  their  head,  was  less  than  a  party  ?  How 
could  I  say  that  the  former  is  the  nation  and  the  latter 
but  a  faction  ? 

What  a  diflerence,  again,  between  my  relation  to  the 
resolutions  of  1798,  99,  charged  on  my  individual  re- 
sponsibility, and  my  common  relation  only  to  the  consti- 
tutional questions  now  agitated,  to  which  might  be  add- 
ed the  difference  of  my  present  condition  from  what  it 
was  at  the  date  of  my  published  exposition  of  those 
resolutions,  and  the  habit  now  of  invalidating  opinions 
emanating  from  me  by  a  reference  to  my  age  and  in- 
firmities. 

Would  not  candour  and  consistency  oblige  me,  in 
denouncing  the  heresies  of  one  side,  not  to  pass  in  si- 
lence those  of  the  other?  For  claims  are  made  by  the 
Senate  in  opposition  to  the  principles  and  practice  of 
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every  administration,  my  own  included,  and  varying 
materially,  in  some  instances,  the  relations  between  the 
great  departments  of  the  government  A  want  of  im- 
partiality in  this  respect  would  enlist  me  into  one  of 
the  parties,  shut  the  ear  of  the  other,  and  discredit  me 
with  those,  if  there  be  now  such,  who  are  wavering 
between  them. 

How,  in  justice  or  in  truth,  could  I  join  in  the  charge 
against  the  president,  of  claiming  a  power  over  the 
public  money,  including  a  right  to  apply  it  to  whatever 
purpose  he  pleased,  even  to  his  own  1  However  un- 
warrantable the  removal  of  the  deposites,  or  culpable 
the  mode  of  effecting  it,  the  act  has  been  admitted  by 
some  of  his  leading  opponents  to  have  been,  not  a 
vsurpation  as  charged,  but  an  abuse  only  of  power. 
And  however  unconstitutional,  the  denial  of  a  legisla- 
tive power  over  the  custody  of  the  public  money,  as 
being  an  executive  prerogative,  there  is  no  appearance 
of  a  denial  to  the  Legislature  of  an  absolute  and  ex- 
clusive right  to  appropriate  the  public  money,  or  of  a 
claim  for  the  executive  of  an  appropriating  power,  the 
charge,  nevertheless,  pressed  with  most  effect  against 
him.  The  distinction  is  so  obvious  and  so  essential, 
between  a  custody  and  an  appropriation,  that  candour 
would  not  permit  a  condemnation  of  the  wrongful  claim 
of  custody,  without  condemning  at  the  same  time  the 
wrongful  charge  of  a  claim  of  appropriation. 

Candour  would  require  from  me  also  a  notice  of  the 
disavowal  by  the  president,  real  though  informal,  of  the 
obnoxious  meaning  put  on  some  of  his  acts,  particu- 
larly his  proclamation ;  a  notice  which  would  detract 
from  my  credit  with  those  who  carefully  keep  the  dis- 
avowal out  of  view  in  their  strictures  on  the  procla- 
mation.    When  I  remarked  to  you  my  entire  condem- 
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nation  ol'  the  proclamation,  1  added,  "  in  the  sense 
which  it  bore,  but  which  it  appeared  had  been  dis- 
claimed." In  tact  I  have,  in  conversations  from  which 
I  apprehended  no  piihlic'^hj,  iVankly  pointed  at  what  I 
regarded  as  heretical  doctrines  on  every  side  ;  my  wish 
to  avoid  publicity  being  prescribed  by  my  professed,  as 
well  as  proper  abstraction  from  the  polemic  scene.  I 
have  accordingly,  in  my  unavoidable  answers  to  dinner 
invitations,  received  from  quarters  adverse  to  each 
other,  but  equally  expressing  the  kindest  regard  for  me, 
endeavoured  to  avoid  involving  myself  in  their  party 
views,  by  confining  myself  to  subjects  in  which  all  par- 
ties profess  to  concur,  and  to  the  proceedings  of  Vir- 
ginia, generally  referred  to  in  the  invitations,  and  with 
respect  to  which  my  adherence  was  well  known. 

You  cal^  my  attention  with  much  emphasis  to  "  the 
principle  openly  avowed  by  the  president  and  his 
friends,  that  offices  and  emoluments  were  the  spoils  of 
victory ;  the  personal  property  of  the  successful  can- 
didate for  the  presidency  to  be  given  as  rewards  for 
electioneering  services,  and,  in  general,  to  be  used  as  the 
means  of  rewarding  those  who  support,  and  of  punish- 
ing those  who  do  not  support,  the  dispenser  of  the 
fund."  I  fully  agree  in  all  the  odium  you  attach  to 
such  a  rule  of  action.  But  I  have  not  seen  any  avowal 
of  such  a  principle  by  the  president,  and  suspect  that 
few,  if  any,  of  his  friends  would  openly  avow  it.  The 
first,  I  believe,  who  openly  proclaimed  the  right  and 
policy,  in  a  successful  candidate  for  the  presidency,  to 
reward  friends  and  punish  enemies  by  removals  and  ap- 
pointments, is  now  the  most  vehement  in  branding  the 
practice.  Indeed,  the  principle,  if  a\  owed  without  the 
practice,  or  practised  without  the  avowal,  could  not 
fail  to  disgrace  any  adujinistration  ;  both  together,  com- 
Z  z  16 
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pletely  so.  The  odium  itself  would  be  an  antidote  to 
the  poison  of  the  example,  and  a  security  against  the 
permanent  danger  apprehended  from  it. 

What  you  dwell  on  most  is,  that  nullification  is 
more  on  the  decline,  and  less  dangerous  than  the  pop- 
ularity of  the  president  with  which  his  unconstitutional 
doctrines  is  armed.     In  this  I  cannot  agree  with  you. 

On  the  other  hand,  what  more  dangerous  than  nul- 
lification, or  more  evident  than  the  progress  it  contin- 
ues to  make,  either  in  its  original  shape  or  in  the  dis- 
guises it  assumes  1  Nullification  has  the  efiect  of  putting 
powder  under  the  Constitution  and  Union,  and  a  match 
in  the  hand  of  every  party  to  blow  them  up  at  pleas- 
ure. And  for  its  progress,  hearken  to  the  tone  in 
which  it  is  now  preached  ;  cast  your  eye  on  its  in- 
creasing minorities  in  most  of  the  Southern  states, 
without  a  decrease  in  any  one  of  them.  Look  at  Vir- 
ginia herself,  and  read  in  the  gazettes,  and  in  the  pro- 
ceedings of  popular  meetings,  the  figure  which  the  an- 
archical principle  now  makes,  in  contrast  with  the 
scouting  reception  given  to  it  but  a  short  time  ago. 

It  is  not  probable  that  this  offspring  of  the  discon- 
tents of  South  Carolina  will  ever  approach  success  in 
a  majority  of  the  states.  But  a  susceptibility  of  the 
contagion  in  the  Southern  states  is  visible ;  and  the 
danger  not  to  be  concealed,  that  the  sympathy  arising 
from  known  causes,  and  the  inculcated  impression  of  a 
permanent  incompatibility  of  interests  between  the 
South  and  the  North,  may  put  it  in  the  power  of  popular 
leaders,  aspiring  to  the  highest  stations,  to  unite  the 
South,  on  some  critical  occasion,  in  a  course  that  will 
end  in  creating  a  new  theatre  of  great  though  inferior 
extent.  In  pursuing  this  course,  the  first  and  most  ob- 
vious step  is  nullification,  the  next  secession,  and  the 
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last  a  farewell  separation.  How  near  was  this  course 
being  lately  exemplified  !  and  the  danger  of  its  recur- 
rence, in  the  same  or  in  sonic  other  quarter,  may  be  in- 
creased by  an  increase  of  restless  aspirants,  and  by  the 
increasing  impracticability  of  retaining  in  the  Union  a 
large  and  cemented  section  against  its  will.  It  may 
indeed  happen,  that  a  return  of  danger  from  abroad,  or 
a  revived  apprehension  of  danger  at  home,  may  aid  in 
binding  the  states  in  one  political  system ;  or  that  the 
geographical  and  commercial  ligatures  may  have  that 
effect ;  or  that  the  present  discord  of  interests  between 
the  North  and  the  South  may  give  way  to  a  less  diver- 
sity in  the  application  of  labour,  or  to  the  mutual  ad- 
vantage of  a  safe  and  constant  interchange  of  the  dif- 
ferent products  of  labour  in  different  sections.  All  this 
may  happen,  and,  with  the  exception  of  foreign  hostili- 
ties, hoped  for.  But,  in  the  mean  time,  local  prejudices 
and  ambitious  leaders  may  but  be  too  successful  in  find- 
ing or  creating  occasions  for  the  nullifying  experiment 
of  breaking  a  more  beautiful  China  Vase*  than  the 
British  Empire  ever  was,  into  parts  which  a  miracle 
only  could  reunite. 

I  have  thought  it  due  to  the  affectionate  interest  you 
take  in  what  concerns  me,  to  submit  the  observations 
here  sketched,  crude  as  they  are.  The  field  they  open 
for  reflection  I  leave  to  you  and  to  your  opportuuit)-, 
which  I  hope  will  be  a  long  one,  of  witnessing  the  de- 
velopments and  vicissitudes  of  the  future.  I  need  not 
say  that  the  letter  is  entirely  confdenfial.  I  would 
otherwise  do  what  it  endeavours  to  show  I  ought  not 
to  do,  and  could  not  consistently  do. 

•  See  Franklin's  leller  lo  Lord  IIowo  in  1776. 


CORRESPONDENCE. 


EDWARD    COLES. 


OclobiT  16,  1834. 

I  have  received,  iiiy  dear  sir,  your  letter  of  the  15th 
ult.  I  did  not  anticipate  a  complaint  that  mine  was 
not  full  enough,  being  an  effort  which  in  my  present 
condition  I  had  rarely  made.  It  was  not  my  object  to 
offer  either  a  plenary  or  a  puhlic  review  of  tlie  agitated 
topics;  but  to  satisfy  a  friend  that  I  ought  not,  in  my 
eighty-fourth  year,  and  with  a  constitution  crippled  by 
disease,  to  put  myself  forward,  on  the  implied  grounds 
that  my  opinions  were  to  have  an  effect,  which  I  ought 
not  to  presume,  and  which  I  was  well  persuaded  they 
would  not  have.  If  I  did  not  extend  my  remarks  to 
every  obnoxious  doctrine  or  measure  of  tlie  executive, 
I  was  under  no  apprehension  of  an  inference  from  my 
silence  that  I  approved  them  ;  and  there  was  the  less 
occasion  to  guard  against  the  inference,  as  I  had,  with 
respect  to  the  omitted  cases,  freely  expressed  my  views 
of  them  in  our  private  conversations. 

May  I  not  appeal  also  to  facts  which  will  satisfy 
yourself  of  the  error  which  supposes  that  a  respect  for 
my  opinion,  even  naked  opinion,  would  control  the  ad- 
verse opinions  of  others  ?  On  the  subject  of  the  bank, 
on  that  of  the  tariff,  and  on  that  of  nullification,  three 
great  constitutional  questions  of  the  day,  my  opinions, 
with  the  grounds  of  them,  are  well  known,  being  in  print 
with  my  name  to  them.  Yet  the  bank  was  perhaps 
never  more  warmly  opposed  than  at  present ;  the 
tariff  seems  to  have  lost  none  of  its  unpopularity,  w  hile 
nullification  has  been  for  some  time,  and  is  at  present, 
notoriously  advancing,  with  some  of  my  best  personal 
friends,  and  heretofore  political  friends,  among  its  ad- 
vocates. 
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It  must  not  be  thought  tliat  I  am  displeased  or  dis- 
appointed at  this  result.  On  the  contrary,  I  honour 
the  independent  judgment  that  decides  for  itself,  and 
I  know  well  that  a  spirit  of  party  is  not  less  unyielding. 

You  observe  that  the  alisorbing  question  of  executive 
misrule  has  diverted  attention  from  nullification.  This 
may  be  true,  and  is  a  reason  for  not  mitigating  the  dan- 
ger from  it ;  for  it  is  ecpially  observable,  that  while  nul- 
lification is  on  one  hand  taking  advantage  of  the  di- 
verted attention,  it  is  on  the  other  propagating  itself, 
under  the  name  of  state  rights,  by  diminishing  the 
importance  of  questions  between  the  executive  and 
other  departments  of  the  federal  government,  compared 
with  questions  between  the  federal  and  state  govern- 
ments, and  by  inculcating  the  necessity  of  nullification 
as  the  only  safeguard  to  the  latter  against  the  former. 
In  a  late  speech  of  the  reputed  author  of  the  heresy, 
which  has  been  lauded  as  worthy  of  letters  of  gold,  this 
view  of  the  subject  is  presented  in  the  form  most  likely 
to  make  converts  of  the  state  rights  opponents  of  the 
tarifif  and  other  unpopular  measures  of  the  federal 
policy. 

Your  reasoning,  ingenious  as  it  is,  has  not  disproved 
the  fairness  of  the  distinction  between  a  claim  to  the 
custody  of  the  public  money  and  a  claim  to  the  abso- 
lute use  or  appropriation  of  it.  In  inferring  abuses  of 
power  from  particular  instances,  it  is  always  proper  to 
keep  within  the  range  of  a  certain  degree  of  probabil- 
ity. The  distinction  in  this  case  is  so  palpable  and 
so  important,  that  the  inference  from  a  claim  to  the 
custody,  however  unsound,  to  a  claim  to  appropriation, 
is  not  only  disavowed  by  the  partisans  of  the  former, 
who  are  probably  not  numerous,  but  the  distinction  is 
triumphantly  urged  against  their  adversaries,  who  dis- 
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regard  it  as  a  proof  of  their  disingenuous  and  falla- 
cious purposes. 

You  are  at  a  loss  for  the  innovating  doctrines  of  the 
Senate  to  which  1  alluded.  Permit  me  to  specify  the 
following  : 

The  claim,  on  constitutional  ground,  to  a  sliare  in 
the  removal,  as  well  as  appointment  of  officers,  in  di- 
rect opposition  to  the  uniform  practice  of  the  govern- 
ment from  its  commencement.  It  is  clear  that  the  in- 
novation would  not  only  vary  essentially  the  existing 
balance  of  power,  but  expose  the  executive  occasionally 
to  a  total  inaction,  and  at  all  times  to  delays  fatal  to 
the  due  execution  of  the  laws. 

Another  innovation  brought  forward  in  the  Senate 
claims  for  the  Legislature  a  discretionary  regulation  of 
the  tenure  of  offices.  This  also  would  vary  the  rela- 
tion of  the  departments  to  each  other,  and  leave  a  wide 
field  for  legislative  abuses.  The  power  of  removal, 
like  that  of  appointment,  ought  to  he  fixed  by  the  Con- 
stitution, and  both,  like  the  right  of  suffiage  and  ap- 
pointment of  representatives,  not  be  dependant  on 
the  legislative  will.  In  republican  governments,  the 
organization  of  the  executive  department  will  always 
be  found  the  most  difficult  and  delicate,  particularly  in 
regard  to  the  appointment,  and  most  of  all,  to  the  re- 
moval of  officers.  It  may  well  deserve  consideration 
how  far  the  present  modification  of  these  powers  can 
be  constitutionally  improved.  But  apart  from  the  dis- 
tracting and  dilatory  operation  of  a  veto  in  the  Senate 
on  the  removal  from  office,  it  is  pretty  certain  that  the 
large  states  would  not  invest  with  that  additional  pre- 
rogative a  body  constructed  like  the  Senate,  and  en- 
dowed, as  it  already  is,  with  a  share  in  all  the  depart- 
ments of  power,  legislative,  executive,  and  judiciary. 
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It  is  well  known  that  the  large  states,  in  both  the  fed- 
eral and  state  conventions,  regarded  the  aggregate  pow- 
ers of  the  Senate  as  the  most  objectionable  feature  in 
the  Constitution. 

Another  novelty  of  great  practical  importance  is  the 
alleged  limitation  of  the  qualified  veto  of  the  president 
to  constitutional  objections.  That  it  extends  to  cases 
of  inexpediency  also,  and  was  so  understood  and  so 
vindicated  [see  the  Federalist],  cannot  be  doubted. 
My  veto  to  the  bank  was  expressly  to  the  inexpediency 
of  its  plan,  and  the  validity  of  the  veto  was  never  ques- 
tioned. As  a  shield  to  the  executive  department 
against  legislative  encroachments,  and  a  general  barrier 
to  the  Constitution  against  them,  it  was  doubtless  ex- 
pected to  be  a  valuable  provision.  But  a  primary  ob- 
ject of  the  prerogative  most  assuredly  was  that  of  a 
check  to  the  instability  of  legislation,  which  had  been 
found  the  besetting  infirmity  of  popular  governments, 
and  been  sufficiently  exemplified  among  ourselves  in 
the  legislatures  of  the  states.  And  I  leave  yourself  to 
decide  how  far,  in  a  reversal  of  the  case,  an  application 
of  the  veto  to  a  defence  of  the  bank  against  a  legisla- 
tive hostility  to  it,  would  have  been  welcomed  by  those 
who  now  denounce  it  as  a  usurpation.  It  should  be 
kept  in  mind,  that  each  of  the  departments  has  been 
alternately  in  and  out  of  favour ;  and  that  changes  in 
the  organization  of  them  hastily  made,  particularly  in 
accordance  with  the  vicissitudes  of  party  ascendency, 
would  produce  a  constitutional  instability  worse  than  a 
legislative  one. 

Another  innovation  of  great  practical  importance 
espoused  by  the  Senate,  relates  to  the  power  of  the  ex- 
ecutive to  make  diplomatic  and  consular  appointments 
in  the  recess  of  the  Senate.     Hitherto  it  has  been  the 
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practice  to  make  such  appointments  to  places  calling 
for  them,  whether  the  places  had  or  had  not  before  re- 
ceived them.  Under  no  administration  was  the  dis- 
tinction more  regarded  than  midcr  that  of  Mr.  Jeffer- 
son, particularly  iu  consular  appointments,  which  rest 
on  the  same  text  of  the  Constitution  with  that  of  pub- 
lic ministers.  It  is  now  assumed  that  the  appoint-"" 
ments  can  only  be  made  for  occurring  vacancies,  that 
is,  places  which  had  been  previously  filled.  The  error 
lies  in  confounding  these  foreign  missions  under  the 
law  of  nations,  with  municipal  offices  under  the  local 
law.  If  they  were  offices  iu  the  constitutional  sense, 
a  legislative  creation  of  them  being  expressly  re- 
quired, they  could  not  be  created  by  the  president 
and  Senate.  If,  indeed,  it  could  be  admitted  tliat, 
as  offices,  they  would  ipso  facto  be  created  by  the 
appointment  from  the  president  and  Senate,  the  office 
would  expire  with  the  appointment,  and  the  next  ap- 
pointment would  create  a  new  office,  not  fill  a  vacant 
one.  By  regarding  those  missions  not  as  offices,  but 
as  stations  or  agencies  always  existing  under  the  law 
of  nations,  for  governments  agreeing,  the  one  to  send, 
the  other  to  receive  the  proper  functionaries,  the  case, 
though  not  perhaps  altogether  free  from  difficulty,  is 
better  provided  for  than  by  any  other  construction. 
The  doctrine  of  the  Senate  would  be  as  injurious  in 
practice  as  it  is  unfoimded  in  authority.  It  might,  and 
probably  would  be,  of  infinitely  greater  importance  to 
send  a  public  minister  where  one  had  never  been  sent, 
than  where  there  had  been  a  previous  mission.  If  re- 
garded as  offices,  it  follows,  moreover,  that  the  presi- 
dent would  be  bound,  as  in  the  case  of  other  offices,  to 
keep  them  always  filled,  whether  occasion  required  it 
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or  not;  the  opposite  extroiiie  of  not  being  permitted  to 
provide  for  the  occasion,  however  urgent. 

The  new  doctrine  involves  a  difficulty  also  in  pro- 
viding for  treaties,  even  treaties  of  peace,  on  favourable 
emergencies,  the  functionaries  not  being  officers  in  a 
constitutional  sense,  nor  perhaps  ministers  to  any  for- 
eign government.  An  attempt  was,  I  believe,  made  by 
a  distinguished  individual  to  derive  a  power  in  the 
president  to  provide  for  the  case  of  terminating  a  war, 
from  his  military  power  to  establish  a  truce.  This 
would  have  opened  a  wider  door  for  construction  than 
has  yet  been  contended  for. 

I  might  add  the  claim  for  the  Senate  of  a  right  to  be 
consulted  by  the  president,  and  to  give  their  advice 
previous  to  his  foreign  negotiations ;  a  course  of  pro- 
ceeding which  I  believe  was  condemned  by  the  result 
of  a  direct  or  analogous  experiment,  and  which  it  was 
presumed  would  not  again  be  revived.  That  the  se- 
crecy generally  essential  in  such  negotiations  would 
be  safe  in  a  numerous  body,  howe^  er  individually  wor- 
thy of  the  usual  confidence,  would  be  little  short  of  a 
miracle. 

If  you  call  for  proofs  of  the  reality  of  these  claims, 
by  or  in  behalf  of  the  Senate,  I  may  refer  to  their 
equal  notoriety  with  facts  on  which  you  rely,  and  to  a 
greater  authenticity  than  those  which  you  state  on 
hearsay  only. 

I  have  thrown  together  these  remarks  as  suggested 
by  the  one-sided  view  you  have  taken  of  subjects  which 
ought  to  be  viewed  on  both  sides,  whatever  be  the 
decision  on  them.  It  is  not  improbable  that  a  free 
and  full  conversation  would  bring  us  much  nearer  to- 
gether on  the  most  important  points  than  might  be  in- 
ferred from  our  correspondence  on  paper.     Where,  or 
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whether  at  all,  such  a  conversation  can  take  place,  will 
depend  on  the  movements  on  your  part  and  contingen- 
cies on  mine. 

In  the  mean  time,  I  beg  you  to  regard  the  present 
desultory  communication  in  the  same  confidential  light 
with  the  former ;  and  to  be  assured  of  my  constant  af- 
fection and  my  best  wishes  for  the  happy  life  of  which 
you  have  so  flattering  a  prospect. 


SOVEREIGNTY. 

1835. 

It  has  hitherto  been  understood,  that  the  supreme 
power,  that  is,  the  sovereignty  of  the  people  of  the 
states,  was  in  its  nature  divisible,  and  was  in  fact  di- 
vided, according  to  the  Constitution  of  the  United 
States,  between  the  states  in  their  united  and  the  states 
in  their  individual  capacities,  and  so  viewed  by  the 
convention  in  transmitting  the  Constitution  to  the  Con- 
gress of  the  confederation  ;  so  viewed  and  called  in  of- 
ficial, in  controversial,  and  in  popular  language. 

Of  late,  another  doctrine  has  occurred,  which  sup- 
poses that  sovereignty  is  in  its  nature  indivisible ;  that 
the  societies  denominated  states,  in  forming  the  con- 
stitutional compact  of  the  United  States,  acted  as  indi- 
visible sovereignties,  and,  consequently,  that  the  sover- 
eignty of  each  remains  as  absolute  and  entire  as  it  was 
then,  or  could  be  at  any  time ;  and  it  is  contended  by 
some  that  it  renders  the  states  individually  tlic  para- 
niount  expositors  of  the  true  meaning  of  the  Constitu- 
tion itself. 

This  discord  of  opinions  arises  from  a  propensity  in 
many  to  prefer  the  use  of  theoretical  guides,  technical 
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language,  to  the  division  and  depositories  of  political 
power,  as  laid  down  in  the  constitutional  charter,  which 
expressly  assigns  certain  powers  of  government,  which 
are  the  attributes  of  sovereignty,  to  the  United  States, 
and  even  declares  a  practical  supremacy  of  them  over 
the  powers  reserved  to  the  states,  a  supremacy  essen- 
tially involving  that  of  exposition  as  well  as  of  execu- 
tion. For  a  law  could  not  be  supreme  in  one  depos- 
itory of  power,  if  the  final  exposition  of  it  belonged  to 
another. 

In  settling  the  question  between  these  rival  claims  of 
power,  it  is  proper  to  keep  in  mind  that  all  power  in 
just  and  free  governments  is  derived  from  compact ;  that 
when  the  parties  to  the  compact  are  competent  to  make 
it,  and  when  the  compact  creates  a  government,  and 
arms  it  not  only  with  a  moral  power,  but  the  physical 
means  of  executing  it,  it  is  immaterial  by  what  name  it 
is  called.  Its  real  character  is  to  be  decided  by  the 
compact  itself;  by  the  nature  and  extent  of  the  powers 
it  specifies,  and  the  obligations  imposed  on  the  parties 
to  it. 

As  a  ground  of  compromise,  let  them,  the  advocates 
of  state  rights,  acknowledge  this  rule  of  measuring  the 
federal  share  of  sovereign  power  under  the  constitu- 
tional compact ;  and  let  it  be  conceded,  on  the  other 
hand,  that  the  states  are  not  deprived  by  it  of  that  cor- 
porate existence  and  political  unity  which  would,  in 
the  event  of  a  dissolution,  voluntary  or  violent,  of  the 
Constitution,  replace  them  in  the  condition  of  separate 
communities,  that  being  the  condition  in  which  they 
entered  into  the  compact.  (See  letter  to  jMr.  Webster, 
March  15,  183.3.) 

At  the  period  of  our  revolution,  it  was  supposed  by 
some  that  it  dissolved  the  social  compact  within  the 
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colonies,  aud  produced  a  state  of  nature  which  required 
a  nat^rahzation  of  those  who  had  not  participated  in 
the  revokttion.  The  question  was  brought  before 
Congress  at  its  first  session  by  Doctor  Ramsay,  who 
contested  the  election  of  William  Smith  ;  who,  though 
born  in  South  Carolina,  had  been  absent  at  the  date 
of  independence.  The  decision  was,  that  his  birth  in 
the  colony  made  him  a  member  of  the  society,  in  its 
new  as  well  as  its  original  state. 

To  go  to  the  bottom  of  the  subject,  lot  us  consult  the 
theory  which  contemplates  a  certain  number  of  indi- 
viduals as  meeting  and  agreeing  to  form  one  political 
society,  in  order  that  the  rights,  the  safety,  and  the  in- 
terest of  each  may  be  under  the  safeguard  of  the  whole. 

The  first  supposition  is,  that  each  individual,  being 
previously  independent  of  the  others,  the  compact 
which  is  to  make  them  one  society  must  result  from 
the  free  consent  of  every  individual. 

But  as  the  objects  in  view  could  not  be  attained  if 
every  measure  conducive  to  them  required  the  consent 
of  every  member  of  the  society,  the  theory  farther  sup- 
poses, either  that  it  was  a  part  of  the  original  compact, 
that  the  will  of  the  majority  was  to  be  deemed  the  will 
of  the  whole,  or  that  this  was  a  law  of  nature,  resulting 
from  the  nature  of  political  society  itself,  the  offspring 
of  the  natural  wants  of  man. 

Whatever  be  the  hypothesis  of  the  origin  of  the  \ex 
majoris  partis,  it  is  evident  that  it  operates  as  a  plenary 
substitute  of  the  will  of  the  majority  of  the  society  for 
the  will  of  the  whole  society  ;  and  that  the  sovereignty 
of  the  society,  as  vested  in  and  exercised  by  the  major- 
ity, may  do  anything  that  could  be  rightfully  done  by 
the  unanimous  concurrence  of  the  members ;  the  re- 
served rights  of  individuals  (conscience,  for  example) 
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iu  becoming  parties  to  the  original  compact,  being  be- 
yond the  legitimate  reach  of  sovereignty,  wherever 
vested  or  however  viewed. 

The  question  then  presents  itself,  how  far  the  will 
of  a  majority  of  the  society,  by  virtue  of  its  identity 
with  the  will  of  the  society,  can  divide,  modify,  or  dis- 
pose of  the  sovereignty  of  the  society  ;  and  quitting  the 
theoretic  guide,  a  more  satisfactory  one  will  perhaps  be 
found,  1.  In  what  a  majority  of  a  society  has  done, 
and  been  universally  regarded  as  having  a  right  to  do. 
2.  What  it  is  universally  admitted  that  a  majority,  by 
virtue  of  its  sovereignty,  might  do,  if  it  chose  to  do. 

1.  The  majority  has  not  only  naturalized,  admitted 
into  social  compact  again,  but  has  divided  the  sover- 
eignty of  the  society,  by  actually  dividing  the  society 
itself  into  distinct  societies  equally  sovereign.  Of  this 
operation,  we  have  before  us  examples  in  the  separa- 
tion of  Kentucky  from  Virginia,  and  of  jMaine  from 
Massachusetts  ;  events  w  hich  were  never  supposed  to 
require  a  unanimous  consent  of  the  individuals  con- 
cerned. 

In  the  case  of  naturalization,  a  new  member  is  added 
to  the  social  compact,  not  only  without  a  unanimous 
consent  of  the  members,  but  by  a  majority  of  the  gov- 
erning body,  deriving  its  powers  from  a  majority  of  the 
individual  parties  to  the  social  compact. 

2.  As  in  those  cases  just  mentioned,  one  sovereignty 
was  divided  into  two  by  dividing  one  state  into  two 
states;  so  it  will  not  be  denied  that  two  states  equally 
sovereign  might  be  incorporated  into  one  by  the  vol- 
untary and  joint  act  of  majorities  only  in  each.  The 
Constitution  of  the  United  States  has  itself  provided  for 
such  a  contingency.  And  if  two  states  could  thus  in- 
corporate themselves  into  one  by  a  natural  surrender 
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of  the  entire  sovereignty  of  each,  why  might  not  a 
partial  incorporation,  by  a  partial  siu-render  of  sover- 
eignty, be  equally  practicable  if  equally  eligible  ?  and,  if 
this  could  be  done  by  two  states,  why  not  by  twenty 
or  more  ? 

A  division  of  sovereignty  is  in  fact  illustrated  by  the 
exchange  of  sovereign  rights  often  involved  in  treaties 
between  independent  nations,  and  still  more  in  the 
several  confederacies  which  have  existed,  and  particu- 
larly in  that  which  preceded  the  present  Constitution 
of  the  United  States. 

Certain  it  is  that  the  constitutional  compact  of  the 
United  States  has  allotted  the  supreme  power  of  gov- 
ernment partly  to  the  United  States  by  special  grants, 
partly  to  the  individual  states  by  general  reservations ; 
and  if  sovereignty  be  in  its  nature  divisible,  the  true 
question  to  be  decided  is  whether  the  allotment  has 
been  made  by  the  complete  authority  ;  and  this  ques- 
tion is  answered  by  the  fact  that  it  was  an  act  of  the 
majority  of  the  people  in  each  state  iu  their  highest 
sovereign  capacity,  equivalent  to  a  u?ianimoits  act  of 
the  people  composing  the  states  in  that  capacity. 

It  is  so  difficult  to  argue  intelligibly  concerning  the 
compound  system  of  government  in  the  United  States, 
without  admitting  the  divisibility  of  sovereignty,  that 
the  idea  of  sovereignty,  as  divided  between  the  Union 
and  the  members  composing  the  Union,  forces  itself 
into  tlie  view,  and  even  into  the  language  of  those  most 
strenuously  contending  for  the  unity  and  indivisibility 
of  the  moral  being  created  by  the  social  compact. 
"  For  security  against  oppression  from  abroad  we  look 
to  the  compact  of  union  ;  for  security  against  oppres- 
sion from  within,  or  domestic  oppression,  we  look  to 
the  sovereign  power  of  the  state.     Now  all  sovereigns 
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are  equal ;  the  sovereignty  of  the  state  is  equal  to  that 
of  the  Union,  for  the  sovereignty  of  each  is  but  a  moral 
person.  That  of  the  state  and  that  of  the  Union  are 
each  a  moral  person ;  and  in  that  respect  precisely  equal." 
These  are  the  words  in  a  speech  which,  more  than 
any  other,  has  analyzed  and  elaborated  this  particular 
subject;  and  they  express  the  view  of  it  finally  taken 
by  the  speaker,*  notwithstanding  the  previous  one  in 
which  he  says,  "  the  states,  while  the  Constitution  of 
the  United  States  was  forming,  were  not  shorn  of  any 
of  their  sovereign  power  by  that  process."t 

That  a  sovereignty  would  be  lost  and  converted  into 
a  vassalage  if  subjected  to  a  foreign  sovereignty  over 
which  it  had  no  control  and  in  which  it  had  no  par- 
ticipation, is  clear  and  certain;  but  far  otherwise  is  a 
surrender  of  portions  of  sovereignty  by  compacts  among 
sovereign  communities,  making  the  surrenders  equal 
and  reciprocal,  and,  of  course,  giving  to  each  as  much 
as  is  taken  from  it. 

Of  all  free  governments,  compact  is  the  basis  and  the 
essence  ;  and  it  is  fortunate  that  the  powers  of  govern- 
ment, supreme  as  well  as  subordinate,  can  be  so  mould- 
ed and  distributed,  so  compounded  and  divided  by 
those  on  whom  they  are  to  operate,  as  will  be  most 
suitable  to  their  conditions,  will  best  guard  their  free- 
dom, and  best  provide  for  their  safety  and  happiness. 

*  Mr.  Rowan,  of  Kentucky. 

t  See  Telegraph,  March  S3.  1830  or  31,  and  sequel  in  tlio  Enquirer  of  April  20 
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TO    CHARLES    F.    ADAMS. 

Montpclicr,  October 


Dear  Sir, 

I  have  received  your  letter  of  September  30,  with  a 
copy  of  "An  Appeal"  from  the  new  to  the  old  whigs. 
The  pamphlet  contains  very  able  and  interesting  views'" 
of  its  subject. 

The  claims  for  the  Senate  of  a  share  in  the  removal 
from  office,  and  for  the  Legislature  an  authority  to  reg- 
ulate its  tenure,  have  had  powerful  advocates.  I  must 
still  think,  however,  that  the  text  of  the  Constitution  is 
best  interpreted  by  reference  to  the  tripartite  theory  of 
government  to  which  practice  has  conformed,  and 
which  so  long  and  uniform  a  practice  would  seem  to 
have  established. 

The  face  of  the  Constitution  and  the  journalized 
proceedings  of  the  convention  strongly  indicate  a  par- 
tiality to  that  theory,  then  at  its  zenith  of  favour  among 
the  most  distinguished  commentators  on  the  organiza- 
tions of  political  power. 

The  right  of  suffrage,  the  rule  of  apportioning  rep- 
resentation, and  the  mode  of  appointing  to  and  remo- 
ving from  office,  are  fundamentals  in  a  free  government, 
and  ought  to  be  fixed  by  the  Constitution. 

If  alterable  by  the  Legislature,  the  government  might 
become  the  creator  of  the  Constitution,  of  which  it  is  but 
the  creature ;  and  if  the  large  states  could  be  recon- 
ciled to  an  augmentation  of  power  in  the  Senate,  con- 
structed and  endowed  as  that  branch  of  the  govern- 
ment is,  a  veto  on  removals  from  office  would  at  all 
times  be  worse  than  inconvenient  in  its  operation,  and 
in  party  times  might,  by  throwing  the  executive  ma- 
chinery out  of  gear,  produce  a  calamitous  interregnum. 
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In  making  these  reniaiks,  I  am  not  unaw  are  that,  in 
a  country  wide  and  expanding  as  ours  is,  and  in  the 
anxiety  to  convey  information  to  the  door  of  every  cit- 
izen, an  unforeseen  muUiphcation  of  officers  may  add  a 
weight  to  the  executive  scale,  disturbing  the  equilibrium 
of  the  government.  I  should,  therefore,  see  with  pleas- 
ure a  guard  against  the  evil,  by  whatever  regulations 
having  that  eflect  may  be  within  the  scope  of  legisla- 
tive power,  or,  if  necessary,  even  by  an  amendment  of 
the  Constitution  when  a  lucid  interval  of  party  excite- 
ment shall  invite  the  experiment. 


0»    NULLIFICATION. 

1835,  6. 

Although  the  Legislature  of  Virginia  declared,  at  a 
late  session,  almost  unanimously,  that  South  Carolina 
was  not  supported  in  her  doctrine  of  nullification  by 
the  resolutions  of  1798,  it  appears  that  those  resolutions 
are  still  appealed  to  as  expressly  or  constructively  fa- 
vouring the  doctrine. 

That  the  doctrine  of  nullification  may  be  clearly  un- 
derstood, it  must  be  taken  as  laid  down  in  the  report 
of  a  special  committee  of  the  House  of  Representatives 
of  South  Carolina  in  the  year  1828.  In  that  docu- 
ment it  is  asserted  that  a  single  state  has  a  constitu- 
tional right  to  arrest  the  execution  of  a  law  of  the  Uni- 
ted States  within  its  limits;  that  the  arrest  is  to  be  pre- 
sumed right  and  vahd,  and  is  to  remain  in  force,  unless 
three  fourths  of  the  states,  in  a  convention,  should  oth- 
erwise decide. 

The  forbidding  aspect  of  a  naked  creed,  according 
to  which  a  process  instituted  by  a  single  state  is  to  ter- 
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minate  in  the  ascendency  of  a  minority  of  seven  over 
a  majority  of  seventeen,  has  led  its  partisans  to  dis- 
guise its  deformity  under  the  position  that  a  single 
state  may  rightfully  resist  an  unconstitutional  and  ty- 
rannical law  of  the  United  States,  keeping  out  of  view 
the  essential  distinction  between  a  constitutional  right 
and  the  natural  and  universal  right  of  resisting  intoler- 
able oppression.  But  the  true  question  is  whether  a 
single  state  has  a  constitutional  right  to  annul  or  sus- 
pend the  operation  of  a  law  of  the  United  States  within 
its  limits,  the  state  remaining  a  member  of  the  Union, 
and  admitting  the  Constitution  to  be  in  force. 

With  a  like  policy,  the  nuUifiers  pass  over  the  state 
of  things  at  the  date  of  the  proceedings  of  Virginia,  and 
the  particular  doctrines  and  arguments  to  which  they 
were  opposed,  without  an  attention  to  which  the  pro- 
ceedings in  this,  as  in  other  cases,  may  be  insecure 
against  perverted  construction. 

It  must  be  remarked,  also,  that  the  champions  of 
nullification  attach  themselves  exclusively  to  the  third 
resolution,  avertiug  their  attention  from  the  seventh 
resolution,  which  ought  to  be  coupled  with  it,  and  from 
the  report,  also,  which  comments  on  both,  and  gives  a 
full  view  of  the  object  of  the  Legislature  on  the  oc- 
casion. 

Recurring  to  the  epoch  of  the  proceedings,  the  facts 
of  the  case  are,  that  Congress  had  passed  certain  acts 
bearing  the  name  of  the  alien  and  sedition  laws,  which 
Virginia  and  some  of  the  other  states  regarded  as  not 
only  dangerous  in  their  tendency,  but  unconstitutional 
in  their  text,  and  as  calling  for  a  remedial  interposition 
of  the  states.  It  was  found,  also,  that  not  only  was 
the  constitutionality  of  the  acts  vindicated  by  a  predom- 
inant party,  but  that  the  principle  was  asserted  at  the 
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same  time,  tliat  a  sanction  to  the  acts  given  by  the  su- 
preme judicial  authority  of  the  United  States  was  a 
bar  to  any  interpositiou  whatever  on  the  part  of  the 
states,  even  in  the  form  of  a  legislative  declaration  that 
the  acts  in  question  were  unconstitutional. 

Under  these  circumstances,  the  subject  was  taken  up 
by  Virginia  in  her  resolutions,  and  pursued  at  the  en- 
suing session  of  the  Legislature  in  a  comment  explain- 
ing and  justifying  them,  her  main  and  immediate  ob- 
ject evidently  being  to  produce  a  conviction  every- 
where that  the  Constitution  had  been  violated  by  the  ob- 
noxious acts,  and  to  produce  a  concurrence  and  co-op- 
eration of  the  other  states  in  effectuating  a  repeal  of  the 
acts.  She  accordingly  asserted,  and  offered  her  proofs 
at  great  length,  that  the  acts  were  nncoustitutional. 
She  asserted,  moreover,  and  oflered  her  proofs,  that  the 
states  had  a  right  in  such  cases  to  interpose,  first  in 
their  constituent  character,  to  which  the  government  of 
the  United  States  was  responsible,  and  otherwise  as 
was  specially  provided  by  the  Constitution  ;  and  far- 
ther, that  the  states,  in  their  capacity  of  parties  to  and 
creators  of  the  Constitution,  had  an  ulterior  right  to  in- 
terpose, notwithstanding  any  decision  of  a  constituted 
authority;  wliich,  however  it  might  be  the  last  resort  un- 
der the  forms  of  the  Constitution  in  cases  falling  with- 
in the  scope  of  its  functions,  could  not  preclude  an  in- 
terposition of  the  states  as  the  parties  which  made  the 
Constitution,  and,  as  such,  possessed  an  authority  para- 
mount to  it. 

In  this  view  of  the  subject  there  is  nothing  which 
excludes  a  natural  right  in  the  states  individually,  more 
than  in  any  portion  of  an  individual  state  suffering 
under  palpable  and  insupportable  wrongs,  from  seeking 
relief  by  resistance  and  revolution. 
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But  it  follows,  from  no  view  of  the  subject,  that  a 
nullification  of  a  law  of  the  United  States  can,  as  is 
now  contended,  belong  rightfully  to  a  single  state,  as 
one  of  the  parties  to  the  Constitution,  the  state  not 
ceasing  to  avow  its  adherence  to  the  Constitution.  A 
plainer  contradiction  in  terms,  or  a  more  fatal  inlet  to 
anarchy,  cannot  be  imagined. 

And  what  is  the  text  in  the  proceedings  of  Virginia 
which  this  spurious  doctrine  of  nullification  claims  for 
its  patronage  1  It  is  found  in  the  third  of  the  resolu- 
tions of  1798,  which  is  in  the  following  words : 

"  That,  in  case  of  a  deliberate,  a  palpable,  and  dan- 
gerous exercise  of  powers  not  granted  by  the  [consti- 
tutional] compact,  the  states  who  are  parties  thereto 
have  a  right,  and  are  in  duty  bound  to  interpose  for  ar- 
resting the  progress  of  the  evil,  and  for  maintaining 
within  their  respective  limits  the  authorities,  rights,  and 
liberties  appertaining  to  them." 

Now  is  there  anything  here  from  which  a  single 
state  can  infer  a  right  to  arrest  or  annul  an  act  of  the 
general  government  which  it  may  deem  unconstitu- 
tional ?  So  far  from  it,  that  the  obvious  and  proper 
inference  precludes  such  a  right  on  the  part  of  a  single 
state,  the 2Jlural  number  being  used  in  every  application 
of  the  term. 

In  the  next  place,  the  course  and  scope  of  the  rea- 
soning requires  that,  by  the  rightful  authority  to  inter- 
pose in  the  cases  and  for  the  purposes  referred  to,  was 
meant,  not  the  authority  of  the  states  singly  and  sep- 
arately, but  their  authority  as  the  parties  to  the  Con- 
stitution ;  the  authority  which,  in  fact,  made  the  Consti- 
tution ;  the  anthority  which,  being  paramount  to  the 
Constitution,  was  paramount  to  the  authorities  consti-. 
tuted  by  it;  to  the  judiciary  as  well  as  the  other  author- 
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ities.  The  resolution  derives  tiic  asserted  right  of  in- 
terposition for  arresting  the  progress  of  usurpations  by 
the  federal  government  from  the  fact  that  its  powers 
were  limited  to  the  grant  made  by  the  states ;  a  grant 
certainly  not  made  by  a  single  party  to  the  grant,  but 
by  the  parties  to  the  compact  containing  the  grant. 
The  mode  of  their  interposition,  in  extraordinary  cases, 
is  left  by  the  resolution  to  the  parties  themselves,  as  the 
mode  of  interposition  lies  witii  the  parties  to  other 
constitutions,  in  the  event  of  usurpations  of  power  not 
remediable  in  the  forms  and  by  the  means  provided  by 
the  Constitution.  If  it  be  asked  why  a  claim  by  a  sin- 
gle party  to  the  constitutional  compact  to  arrest  a  law, 
deemed  by  it  a  breach  of  the  compact,  was  not  ex- 
pressly guarded  against,  the  simple  answer  is  sufficient, 
that  a  pretension  so  novel,  so  anomalous,  and  so  an- 
archical, was  not  and  could  not  be  anticipated. 

In  the  third  place,  the  nullifying  claim  for  a  single 
state  is  probably  irreconcilable  with  the  effect  contem- 
plated by  the  interposition  claimed  by  the  resolution 
for  the  parties  to  the  Constitution,  namely,  that  of 
"  maintaining  within  the  respective  limits  of  the  states 
the  authorities,  rights,  and  liberties  appertaining  to 
them."  Nothing  can  be  more  clear  than  that  these  au- 
thorities, &c.,  &-C.,  of  the  states,  in  other  words,  the 
authority  and  laws  of  the  United  States,  must  be  the 
same  in  all ;  or  this  cannot  continue  to  be  the  case  if 
there  be  a  right  in  each  to  annul  or  suspend  within 
itself  the  operation  of  the  laws  and  authority  of  the 
whole.  There  cannot  be  different  laws  in  different 
states  on  subjects  within  the  compact,  without  subvert- 
ing its  fundamental  principles,  and  rendering  it  as  abor- 
tive in  practice  as  it  would  be  incongruous  in  theory 
A  concurrence  and  co-operation  of  the  states  in  favour 
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of  each,  would  Lave  the  effect  of  preseiviug  the  neces- 
sary uniformity  in  all,  which  the  Constitution  so  care- 
fully and  so  specifically  provided  for  in  cases  where 
the  rule  might  be  in  most  danger  of  being  violated. 
Thus  the  citizens  of  every  state  are  to  enjoy  recipro- 
cally the  privileges  of  citizens  in  every  other  state. 
Direct  taxes  are  to  be  apportioned  on  all,  according  to 
a  fixed  rule.  Judicial  taxes  are  to  be  the  same  in  all 
the  states.  The  duties  on  imports  are  to  be  uniform. 
No  preference  is  to  be  given  to  the  ports  of  one  state 
over  those  of  another.  Can  it  be  believed,  that  with 
these  provisions  of  tlie  Constitution  illustrating  its  vital 
principles  fully  in  view  of  the  Legislature  of  Virginia, 
that  its  members  could,  in  the  resolution  quoted,  intend 
to  countenance  a  right  in  a  single  state  to  distinguish 
itself  from  its  co-states,  by  avoiding  the  burdens  or  re- 
strictions borne  by  them,  or  indirectly  giving  the  law 
to  them  ? 

These  startling  consequences  from  the  nullifying 
doctrine  have  driven  its  partisans  to  the  extravagant 
presumption  that  no  state  would  ever  be  so  unreason- 
able, unjust,  and  impolitic,  as  to  avail  itself  of  its  right 
in  any  case  not  so  palpably  just  and  fair  as  to  ensure  a 
concurrence  of  the  others,  or,  at  least,  the  requisite  pro- 
portion of  them. 

Omitting  the  obvious  remark,  that  in  such  a  case  the 
law  would  never  have  been  passed  or  immediately  re- 
pealed, and  the  surprise  that  such  a  defence  of  the  nul- 
lifying right  should  come  from  South  Carolina,  in  the 
teeth  and  at  the  time  of  her  own  example,  the  pre- 
sumption of  such  a  forbearance  in  each  of  the  states,  or 
such  a  pliability  in  all,  among  twenty  or  thirty  inde- 
pendent sovereignties,  must  be  regarded  as  a  mockery 
by  those  who  reflect  for  a  moment  ou  the  human  char- 
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acter,  or  consult  tlie  lessons  of  experience  ;  not  the  ex- 
perience only  of  other  countries  and  times,  but  that 
among  ourselves ;  and  not  only  under  the  former  de- 
fective confederation,  but  since  the  improved  system 
took  place  of  it.  Examples  of  differences,  persevering 
differences  among  the  states  on  the  constitutionality  of 
federal  acts,  will  readily  occur  to  every  one  ;  and  which 
would,  ere  this,  have  defaced  and  demolished  the  Union, 
had  the  nullifying  claim  of  South  Carolina  been  indis- 
criminately exercisable.  In  some  of  the  states,  the  car- 
riage-tax would  have  been  collected  ;  in  others,  openly 
resisted.  In  some,  the  tariff  on  imports  would  be  col- 
lected ;  in  others,  openly  resisted.  In  some,  lighthouses 
would  be  established;  in  others,  denounced.  In  some 
states  there  might  be  war  with  a  foreign  power;  in 
others,  peace  and  commerce.  Finally,  the  appellate 
authority  of  the  Supreme  Court  of  the  United  States 
would  give  effect  to  the  federal  laws  in  some  states, 
while  in  others  they  would  be  rendered  nullities  by  the 
state  judiciaries.  In  a  word,  the  nullifying  claims,  if 
reduced  to  practice,  instead  of  being  the  conservative 
principle  of  the  Constitution,  would  necessarily,  and,  it 
may  be  said,  obviously  be  a  deadly  poison. 

Thus,  from  the  third  resolution  itself,  whether  regard 
be  .had  to  the  employment  of  the  term  sftifes  in  the 
plural  number,  or  the  argumentative  use  of  it,  or  to  the 
object,  namely,  the  "  maintaining  the  authority  and 
rights  of  each,"  which  must  be  the  same  in  all  as  in 
each,  it  is  manifest  that  the  adequate  interposition  to 
which  it  relates  must  be,  not  a  single,  but  a  concurrent 
interposition. 

If  we  pass  from  the  third  to  the  seventh  resolution, 
which,  though  it  repeats  and  re-enforces  the  third,  and 
which  is  always  skipped  over  by  the  nullifying  com- 
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mentators,  the  fallacy  of  their  claim  will  at  once  be 
seen.  The  resolution  is  in  the  following  words: 
"  That  the  good  people  of  the  commonwealth  having 
ever  felt  and  continuing  to  feel  the  most  sincere  affec- 
tion to  their  brethren  of  the  other  states,  the  truest  anx- 
iety for  establishing  and  perpetuating  the  union  of  all, 
and  the  most  scrupulous  fidelity  to  that  Constitution"" 
which  is  the  pledge  of  mutual  friendship  and  the  in- 
strument of  mutual  happiness,  the  General  Assembly 
doth  solemnly  appeal  to  the  like  dispositions  in  the 
other  states,  in  confidence  that  they  will  concur  with 
this  commonwealth  in  declaring,  as  it  does  hereby  de- 
clare, that  the  acts  aforesaid  are  unconstitutional,  and 
that  the  necessary  and  proper  measures  will  be  taken 
by  each  for  co-operating  with  this  state  in  maintaining 
unimpaired  the  authorities,  rights,  and  liberties  reserved 
in  the  states  respectively  or  to  the  people."  Here  it 
distinctly  appears,  as  in  the  third  resolution,  that  the 
course  contemplated  by  the  Legislature  for  "  niaintain- 
uig  the  authorities,  rights,  and  liberties  reserved  to  the 
states  respectively,"  was  not  a  soUtanj  or  separate  in- 
terposition, but  a  co-operation  in  the  means  necessary 
and  proper  for  the  purpose. 

If  a  farther  elucidation  of  the  view  of  the  Legisla- 
ture could  be  needed,  it  happens  to  be  found  in  its  re- 
corded proceedings.  Li  the  seventh  resolution,  as  ori- 
ginally proposed,  the  term  "  unconstitutional"  was  fol- 
lowed by  null,  void,  &c.  These  added  words  being 
considered  by  some  as  giving  pretext  for  some  disor- 
ganizing misconstruction,  were  unanimously  stricken 
out,  or,  ratiier,  withdrawn  by  the  mover  of  the  resolu- 
tions. 

An  attempt  has  been  made,  by  ascribing  to  the  words 
stricken  out  a  nullifying  signification,  to  fix  on  the  re- 
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puted  draughtsman  of  the  resohitiou  the  character  of  a 
uulhiier.  Could  this  have  been  effected,  it  would  only 
have  vindicated  the  Legislature  the  more  effectually 
from  the  imputation  of  favouring  the  doctrine  of  South 
Carolina.  The  unanimous  erasure  of  nullifying  ex- 
pressions was  a  protest  by  the  House  of  Delegates  in 
the  most  emphatic  form  against  it. 

But  let  us  turn  to  the  report  which  explained  and 
vindicated  the  resolutions ;  and  observe  the  light  in 
which  it  placed  first  the  third  and  then  the  seventh. 

It  must  be  recollected  that  this  document  proceed- 
ed from  representatives  chosen  by  the  people  some 
months  after  the  resolutions  had  been  before  them, 
with  a  longer  period  for  manifesting  their  sentiments 
before  the  report  was  adopted,  and  without  any  evi- 
dence of  disapprobation  in  the  constituent  body.  On 
the  contrary,  it  is  known  to  have  been  received  by  the 
republicanparty,  a  decided  majority  of  the  people,  with 
the  most  entire  approbation.  The  report,  therefore, 
must  be  regarded  as  the  most  authoritative  evidence  of 
the  meaning  attached  by  the  state  to  the  resolutions. 
This  consideration  makes  it  the  more  extraordinary, 
and,  let  it  be  added,  the  more  inexcusable  in  those  who, 
in  their  zeal  to  extract  a  particular  meaning  from  a 
particular  resolution,  not  only  shut  their  eyes  to  an- 
other resolution,  but  to  an  authentic  exposition  of  both. 

And  what  is  the  comment  of  the  report  on  that  par- 
ticular resolution,  namely,  the  third  I 

In  the  first  place,  it  conforms  to  the  resolution  in 
using  the  term  which  expresses  the  interposing  author- 
ity of  the  states,  in  the  plural  number  stafes,  not  in 
the  singular  number  state.  It  is,  indeed,  impossible  not 
to  perceive  that  the  entire  current  and  complexion  of 
tlie  observations  explaining  and  vindicating  the  resolu- 
C  c  c  17 
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lions  imply  necessarily,  that  by  the  interposition  of  the 
states  for  arresting  the  evil  of  usurpation  was  meant  a 
concurring  authority,  not  that  of  a  single  state;  while 
the  collective  meaning  of  the  term  gives  consistency 
and  effect  to  the  reasoning  and  the  object. 

But  besides  this  general  evidence  that  the  report,  in 
the  invariable  use  of  the  plural  term  states,  withheld 
from  a  single  state  the  right  expressed  in  the  resolu- 
tion, a  still  more  precise  and  decisive  inference,  to  the 
same  effect,  is  afforded  by  several  passages  in  the  doc- 
ument. 

Thus  the  report  observes :  "  The  states  then  being 
the  parties  to  the  constitutional  compact,  and  in  their 
highest  sovereign  capacity,  it  follows,  of  necessity,  that 
there  can  be  no  tribunal  above  their  authority  to  de- 
cide in  the  last  resort  whether  the  compact  made  by 
them  be  violated ;  and,  consequently,  that,  as  the  par- 
ties to  it,  they  must  themselves  decide  in  the  last  resort 
such  questions  as  may  be  of  sufficient  magnitude  to  re- 
quire their  interposition." 

Now  apart  from  the  palpable  insufficiency  of  an  in- 
terposition bj  a  single  state  to  effect  the  declared  ob- 
ject of  the  interposition,  namely,  to  maintain  authori- 
ties and  rights  which  must  be  the  same  in  all  the  states, 
it  is  not  true  that  there  would  be  no  tribunal  above  the 
authority  of  a  state  as  a  single  party ;  the  aggregate 
authority  of  the  parties  being  a  tribunal  above  it  to  de- 
cide in  the  last  resort. 

Again  the  language  of  the  report  is,  "  If  the  deliber- 
ate exercise  of  dangerous  powers,  palpably  withheld  by 
the  Constitution,  could  not  justify  the  parties  to  it  in 
interposing  even  so  far  as  to  arrest  the  progress  of  the 
evil,  and  thereby  preserve  the  Constitution  itself,  as  well 
as  to  provide  for  the  safety  of  the  parties  to  it,  there 
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would  be  an  end  to  all  relief  iVom  usurped  power." 
Apply  here  the  interposing  power  of  a  single  state,  and 
it  would  not  be  true  that  there  would  be  no  relief  from 
usurped  power.  A  sure  and  adequate  relief  would  ex- 
ist in  the  interposition  of  the  states,  as  the  co-parties  to 
th«  Constitution,  with  a  power  paramount  to  the  Con- 
stitution itself. 

It  has  been  said  that  the  right  of  interposition  as- 
serted for  the  states  by  the  proceedings  of  Virginia 
could  not  be  meant  a  right  for  them  in  their  collective 
character  of  parties  to  and  creators  of  the  Constitution, 
because  that  was  a  right  by  none  denied.  Bat  as  a 
simple  truth  or  truism,  its  assertion  might  not  be  out  ot 
place  when  applied  as  in  the  resolution,  especially  in  an 
avowed  recurrence  to  fundamental  principles,  as  in  duty 
called  for  by  the  occasion.  What  is  a  portion  of  the 
Declaration  of  Independence  but  a  series  of  simple  and 
undeniable  truths  or  truisms  !  what  but  the  same  com- 
posed a  great  part  of  the  Declarations  of  Rights  pre- 
fixed to  the  state  constitutions  I  It  appears,  however, 
from  the  report  itself,  which  explains  the  resolutions, 
that  the  last  resort  claimed  for  the  Supreme  Court  of 
the  United  States,  in  the  case  of  the  alien  and  sedition 
laws,  was  understood  to  require  a  recurrence  to  the  ul- 
terior resort  in  the  authority  from  which  that  of  the 
court  was  derived.  Tlie  language  of  the  report  is, 
"  But  it  is  objected*  [by  the  advocates  of  the  alien 
and  sedition  acts]  that  the  judicial  authority  is  to  be 
regarded  as  the  sole  expositor  of  the  Constitution  in 
the  last  resort ;  and  it  may  be  asked  for  what  reason  the 
declaration  by  the  General  Assembly,  supposing  it  to 

*  There  is  a  direct  proof  tiiat  ihe  authority  of  the  Supreme  Court  ■)f  tne  [Jnited 
States  was  understood  by  the  Legislature  of  Virginia  to  have  been  an  asserted  bar 
to  an  interposition  by  the  states  a^inst  the  alien  and  sedition  laws. 
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be  theoretically  true,  could  be  required  at  the  present 
day  and  in  so  solemn  a  manner."  It  was,  as  we  have 
seen,  in  answering  this  objection,  that  the  report  ob- 
serves, "  That  however  true  it  may  be  that  the  judicial 
department,  in  all  questions  submitted  to  it  by  the  forms 
of  the  Constitution  to  decide  in  the  last  resort,  this  re- 
sort must  necessarily  be  deemed  not  the  last  in  relation 
to  the  rights  of  the  parties  to  the  constitutional  com- 
pact, from  which  the  judicial,  as  well  as  the  other  de- 
partments, hold  their  delegated  trusts.  On  any  other 
hypothesis,  the  delegation  of  judicial  power  w  ould  an- 
nul the  authority  delegating  it,  and  the  concurrence  of 
this  department  with  the  others  in  usurped  powers 
might  subject  for  ever,  and  beyond  the  possible  reach 
of  any  rightful  remedy,  the  very  Constitution  which  all 
were  instituted  to  preserve."  Again  observes  the  re- 
port, "  The  truth  declared  in  the  resolution  being  es- 
tablished, the  expediency  of  making  the  declaration  at 
the  present  day  may  safely  be  left  to  the  temperate 
consideration  and  candid  judgment  of  the  American 
public.  It  will  be  remembered  that  a  frequent  recurrence 
to  fundamental  principles  is  solemnly  enjoined  by  most 
of  the  state  constitutions,  and  particularly  by  our  own, 
as  a  necessary  safeguard  against  the  danger  of  degen- 
eracy, to  which  republics  are  liable  as  well  as  other 
governments,  though  in  a  less  degree  than  others.  And 
a  fair  comparison  of  the  political  doctrines,  not  unfre- 
quent  at  the  present  day,  with  those  which  character- 
ized the  epoch  of  our  revolution,  and  which  form  the 
basis  of  our  republican  constitutions,  will  best  deter- 
mine whether  the  declaratory  recurrence  here  made  to 
those  principles  ought  to  be  viewed  as  unreasonable 
and  improper,  or  as  a  vigilant  discharge  of  an  impor- 
tant duty.      The  authority  of  constitutions  over  gov- 


CORRESPONDENCE.  389 

ernments,  and  of  the  sovereignty  of  the  people  over  con- 
stitutions, are  truths  which  are  at  all  times  necessary  to 
be  kept  in  mind  ;  and  at  no  time,  perhaps,  more  neces- 
sary than  at  present." 

Who  can  avoid  seeing  the  necessity  of  understand- 
ing by  the  ''■parties"  to  the  constitutional  compact  the 
authority  which  made  the  compact,  and  from  which  all 
the  departments  held  their  delegated  trusts  ?  These 
trusts  were  certainly  not  delegated  by  a  single  party. 
By  regarding  the  term  parties  in  its  plural,  not  individ- 
ual meaning,  the  answer  to  the  objection  is  clear  and 
satisfactory.  Take  the  term  as  meaning  a  party,  and 
not  the  parties,  and  there  is  neither  truth  nor  argument 
in  the  answer.  But  farther,  on  the  hypothesis  that  the 
rights  of  the  parties  meant  the  rights  of  a  party,  it 
would  not  be  true,  as  affirmed  by  the  report,  that  "the 
delegation  of  judicial  power  would  annul  the  authority 
delegating  it,  and  that  the  concurrence  of  this  department 
with  others  in  usurped  power  might  subvert  for  ever, 
and  beyond  the  reach  of  any  rightful  remedy,  the  very 
Constitution  which  all  were  instituted  to  preserve." 
However  deficient  a  remedial  right  in  a  single  state 
might  be  to  preserve  the  Constitution  against  usurped 
power,  an  ultimate  and  adequate  remedy  would  always 
exist  in  the  rights  of  the  parties  to  the  Constitution,  in 
whose  hands  the  Constitution  is  at  all  times  but  clay 
in  the  hands  of  the  potter,  and  who  could  apply  a 
remedy  by  explaining,  amending,  or  remaking  it,  as 
the  one  or  the  other  mode  might  be  the  most  proper 
remedy. 

Such  being  the  comment  of  the  report  on  the  third 
resolution,  it  fully  demonstrates  the  meaning  attached 
to  it  by  Virginia  when  passing  it,  and  rescues  it  from 
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the  nullifying  misconstruction  into  which  the  resolu- 
tion has  been  distorted. 

Let  it  next  be  seen  how  far  the  comment  of  the  re- 
port on  the  seventh  resolution  above  inserted  accords 
with  that  on  the  third ;  and  that  this  may  the  more  con- 
veniently be  scanned  by  every  eye,  the  comment  is  sub- 
joined at  full  length. 

"  The  fairness  and  regularity  of  the  course  of  pro- 
ceedings here  pursued  have  not  protected  it  against 
objections  even  from  sources  too  respectable  to  be  dis- 
regarded. 

"  It  has  been  said  that  it  belongs  to  the  judiciary  of 
the  United  States,  and  not  to  the  state  legislatures,  to 
declare  the  meaning  of  the  federal  Constitution. 

"  But  a  declaration  that  proceedings  of  the  federal 
government  are  not  warranted  by  the  Constitution,  is 
a  novelty  neither  among  the  citizens  nor  among  the 
legislatures  of  the  states ;  nor  are  the  citizens  or  the 
Legislature  of  Virginia  singular  in  the  example  of  it. 

"  Nor  can  the  declarations  of  either,  whether  affirm- 
ing or  denying  the  constitutionality  of  measures  of  the 
federal  government,  or  whether  made  before  or  after 
judicial  decisions  thereon,  be  deemed,  in  any  point  of 
view,  an  assumption  of  the  office  of  the  judge.  The 
declarations  in  such  cases  are  expressions  of  opinions, 
unaccompanied  with  any  other  effect  than  what  they 
may  produce  on  opinion  by  exciting  reflection.  The 
expositions  of  the  judiciary,  on  the  other  hand,  are  car- 
ried into  immediate  effect  by  force.  The  former  may 
lead  to  a  change  in  the  legislative  expressions  of  the 
general  will ;  possibly  to  a  change  in  the  opinion  of  the 
judiciary ;  the  latter  enforces  the  general  will,  while 
that  will  and  that  opinion  continue  unchanged. 

"  And  if  there  be  no  impropriety  in  declaring  the  un- 
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constitutionality  of  proceedings  in  the  federal  govern- 
ment, where  can  be  the  impropriety  of  communicating 
the  declaration  to  other  states,  and  inviting  their  con- 
currence in  a  like  declaration  ?  What  is  allowable  for 
one  must  be  allowable  for  all ;  and  a  free  communica- 
tion among  the  states,  where  the  Constitution  imposes 
no  restraint,  is  as  allowable  among  the  state  govern- 
ments as  among  other  public  bodies  or  private  citizens. 
This  consideration  derives  a  weight  that  cannot  be  de- 
nied to  it,  from  the  relation  of  the  state  legislatures  to 
the  federal  Legislature,  as  the  immediate  constituents 
of  one  of  its  branches. 

"  The  legislatures  of  the  states  have  a  right  also  to 
originate  amendments  to  the  Constitution,  by  a  con- 
currence of  two  thirds  of  the  whole  number,  in  appli- 
cations to  Congress  for  the  purpose.  When  new  states 
are  to  be  formed  by  a  junction  of  two  or  more  states 
or  parts  of  states,  the  legislatures  of  the  states  concern- 
ed are,  as  well  as  Congress,  to  concur  in  the  measure. 
The  states  have  a  right  also  to  enter  into  agreements 
or  compacts,  with  the  consent  of  Congress.  In  all  such 
cases,  a  communication  among  them  results  from  the 
object  which  is  common  to  them. 

"  It  is  lastly  to  be  seen  whether  the  confidence  ex- 
pressed by  the  resolution,  that  the  necessanj  and  proper 
measures  would  be  taken  by  the  other  states  for  co- 
operating with  Virginia  in  maintaining  the  rights  re- 
served to  the  states  or  to  the  people,  be  in  any  de- 
gree liable  to  the  objections  which  have  been  raised 
against  it. 

"  If  it  be  liable  to  objection,  it  must  be  because  either 
the  object  or  the  means  are  objectionable. 

"  The  object  being  to  maintain  what  the  Constitu- 
tion has  ordered,  is  in  itself  a  laudable  object. 
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"  The  means  are  expressed  in  the  terms  '  the  neces- 
sary and  proper  measures.'  A  proper  object  was  to  be 
pursued  by  means  both  necessary  and  proper. 

"  To  find  an  objection,  then,  it  must  be  shown  that 
some  meaning  was  annexed  to  these  general  terms 
which  was  not  proper;  and,  for  this  purpose,  either 
that  the  means  used  by  the  General  Assembly  were  an" 
example  of  improper  means,  or  tliat  tliere  were  no 
proper  means  to  which  the  term  could  refer. 

"  In  the  example  given  by  the  state,  of  declaring  the 
alien  and  sedition  acts  to  be  unconstitutional,  and  of 
communicating  the  declaration  to  the  other  states,  no 
trace  of  improper  means  has  appeared.  And  if  the 
other  states  had  concurred  in  making  a  like  declaration, 
supported,  too,  by  the  numerous  applications  flowing 
immediately  from  the  people,  it  can  scarcely  be  doubted 
that  these  simple  means  would  have  been  as  sufficient 
as  they  are  unexceptionable. 

"It  is  no  less  certain  that  other  means  might  have 
been  employed  which  are  strictly  within  the  limits  of 
the  Constitution.  The  legislatures  of  tlie  states  might 
have  made  a  direct  representation  to  Congress,  with  a 
view  to  obtain  a  rescinding  of  the  two  offensive  acts ; 
or  they  might  have  represented  to  their  respective  sen- 
ators in  Congress  their  wish  that  two  thirds  thereof 
would  propose  an  explanatory  amendment  to  the  Con- 
stitution ;  or  two  thirds  of  themselves,  if  such  had  been 
their  option,  might,  by  an  application  to  Congress,  have 
obtained  a  convention  for  the  same  object. 

"  These  several  means,  though  not  equally  eligible  in 
themselves,  nor  probably  to  the  states,  were  all  consti- 
tutionally open  for  consideration.  And  if  the  General 
Assembly,  after  declaring  the  two  acts  to  be  unconsti- 
tulional,  the  first  and  most  obvious  proceeding  on  the 
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subject,  did  not  undertake  to  point  out  to  the  other 
states  a  choice  among  tiie  farther  means  that  might  be- 
come necessary  and  proper,  the  reserve  will  not  be 
misconstrued  by  liberal  minds  into  any  culpable  impu- 
tation. 

"  These  observations  appear  to  form  a  satisfactory 
reply  to  every  objection  which  is  not  founded  on  a 
misconception  of  the  terms  employed  in  the  resolutions. 
There  is  one  other,  however,  which  may  be  of  too 
much  importance  not  to  be  added.  It  cannot  be  for- 
gotten, that  among  the  arguments  addressed  to  those 
who  apprehended  danger  to  liberty  from  the  establish- 
ment of  the  general  government  over  so  great  a  coun- 
try, the  appeal  was  emphatically  made  to  the  interme- 
diate existence  of  the  state  governments  between  the 
people  and  that  government,  to  the  vigilance  with 
which  they  would  descry  the  first  symptoms  of  usur- 
pation, and  to  the  promptitude  with  which  they  would 
sound  the  alarm  to  the  public.  This  argument  was 
probably  not  without  its  efifect ;  and  if  it  was  a  proper 
one  then  to  recommend  the  establishment  of  the  Con- 
stitution, it  must  be  a  proper  one  now  to  assist  in  its 
interpretation. 

"  The  only  part  of  the  two  concluding  resolutions 
that  remains  to  be  noticed,  is  the  repetition  in  the  first 
of  that  warm  affection  to  the  Union  and  its  members, 
and  of  that  scrupulous  fidelity  to  the  Constitution, 
which  have  been  invariably  felt  by  the  people  of  this 
state.  As  the  proceedings  were  introduced  with  these 
sentiments,  they  could  not  be  more  properly  closed 
than  in  the  same  manner.  Should  there  be  any  so  far 
misled  as  to  call  in  question  the  sincerity  of  these  pro- 
fessions, whatever  regret  may  be  excited  by  the  error, 
the  General  Assembly  cannot  descend  into  a  discussion 
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of  it.  Those  who  have  listened  to  the  suggestion  can 
only  be  left  to  their  own  recollection  of  the  part  which 
this  state  has  borne  in  the  establishment  of  our  national 
independence,  in  the  establishment  of  our  national 
Constitution,  and  in  maintaining  under  it  the  authority 
and  laws  of  the  Union,  without  a  single  exception  of 
internal  resistance  or  commotion.  By  recurring  to 
these  facts,  they  will  be  able  to  convince  themselves 
that  the  representations  of  the  people  of  Virginia  must 
be  above  the  necessity  of  opposing  any  other  shield  to 
attacks  on  their  national  patriotism  than  their  own 
consciousness  and  the  justice  of  an  enlightened  public, 
who  will  perceive,  in  the  resolutions  themselves,  the 
strongest  evidence  of  attachment  both  to  the  Constitu- 
tion and  to  the  Union,  since  it  is  only  by  maintaining 
the  different  governments  and  departments  within  their 
respective  limits  that  the  blessings  of  either  can  be  per- 
petuated." 

Here  is  certainly  not  a  shadow  of  countenance  to 
the  doctrine  of  nullification.  Under  every  aspect,  it 
enforces  the  arguments  and  authority  against  such  an 
apocryphal  version  of  the  text. 

From  this  view  of  the  subject,  those  who  will  duly 
attend  to  the  tenour  of  the  proceedings  of  Virginia  and 
to  the  circumstances  of  the  period  when  they  took 
place,  will  concur  in  the  fairness  of  disclaiming  the  in- 
ference from  the  undeniableness  of  a  truth,  that  it  could 
not  be  the  truth  meant  to  be  asserted  in  the  resolution. 
The  employment  of  the  truth  asserted,  and  the  rea- 
sons for  it,  are  too  striking  to  be  denied  or  misunder- 
stood. 

More  than  this,  the  remark  is  obvious,  that  those 
who  resolve  the  nullifying  claim  into  the  natural  right 
to  resist  intolerable  oppression,  are  precluded  from  in- 
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felling  that  to  be  the  right  meant  by  tlie  resolution, 
since  that  is  as  Httle  denied  as  the  paramountship  ot" 
the  authority  creating  a  Constitution  over  an  autliority 
derived  from  it. 

The  true  question  therefore  is,  whether  there  be  a 
constitutional  right  in  a  single  state  to  nullify  a  law  of 
the  United  States.  We  have  seen  the  absurdity  of  such 
a  claim  in  its  naked  and  suicidal  form.  Let  us  turn  to 
it  as  modified  by  South  Carolina,  into  a  right  in  every 
state  to  resist  within  itself  the  execution  of  a  federal 
law  deemed  by  it  to  be  unconstitutional,  and  to  de- 
mand a  convention  of  the  states  to  decide  the  question 
of  constitutionality,  the  annulment  of  the  law  to  con- 
tinue in  the  mean  time,  and  to  be  permanent  unless 
three  fourths  of  the  states  concur  in  overruling  the  an- 
nulment. 

Thus,  during  the  temporary  nullification  of  the  law, 
the  results  would  be  the  same  from  those  proceeding 
from  an  unqualified  nullification,  and  the  result  of  a 
convention  might  be  that  seven  out  of  twenty-four 
states  might  make  the  temporary  results  permanent. 
It  follows,  that  any  state  which  could  obtain  the  con- 
currence of  six  others,  might  abrogate  any  law  of  the 
United  States,  constructively,  whatever,  and  give  to  the 
Constitution  any  shape  they  please,  in  opposition  to 
the  construction  and  will  of  the  other  seventeen,  each 
of  the  seventeen  having  an  equal  right  and  authority 
with  each  of  the  seven.  Every  feature  in  the  Consti- 
tution might  thus  be  successively  changed  ;  and  after  a 
scene  of  unexampled  confusion  and  distraction,  what 
had  been  unanimously  agreed  to  as  a  whole,  would 
not,  as  a  whole,  be  agreed  to  by  a  single  party.  The 
amount  of  this  modified  right  of  nullification  is,  that  a 
single  state  may  arrest  the  operation  of  a  law  of  the 
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United  States,  and  institute  a  process  which  is  to  ter- 
minate in  the  ascendency  of  a  minority  over  a  large 
majority  in  a  repubUcan  system,  the  characteristic  rule 
of  which  is,  that  the  major  will  is  the  ruling  will.  And 
this  newfangled  theory  is  attempted  to  be  fathered  on 
Mr.  Jefferson,  the  apostle  of  republicanism,  and  whose 
own  words  declare  that  "  acquiescence  in  the  decision 
of  the  majority  is  the  vital  principle  of  it."  [See  his 
Inaugural  Address.] 

Well  might  Virginia  declare,  as  her  Legislature  did 
by  a  resolution  of  1833,  that  the  resolutions  of  1798,  99, 
gave  no  support  to  the  nullifying  doctrine  of  South 
Carolina.  And  well  may  the  friends  of  Mr.  Jefferson 
disclaim  any  sanction  to  it  or  to  any  constitutional 
right  of  nullification  from  his  opinions.  His  meaning 
is  fortunately  rescued  from  such  imputations  by  the 
very  document  procured  from  his  files  and  so  triumph- 
antly appealed  to  by  the  nullifying  partisans  of  every 
description.  In  this  document,  the  remedial  right  of 
nullification  is  expressly  called  a  natural  right,  and,  con- 
sequently, not  a  right  derived  from  the  Constitution,  but 
from  abuses  or  usurpations,  releasing  the  parties  to  it 
from  their  obligation.* 

*  No  example  of  the  inconsistency  of  party  zeal  can  be  greater  than  is  seen  in 
the  value  allowed  to  Mr.  Jefferson's  authority  by  the  nullifying  party,  while  they 
disregard  his  repeated  assertions  of  the  federal  authority,  even  under  the  articles  of 
confederation,  to  slop  the  commerce  of  a  refractory  state  ;  while  they  abhor  his  opin- 
ions and  propositions  on  the  subject  of  slavery,  and  overlook  his  declaration  that 
in  a  republic  it  is  a  vital  principle  that  the  minority  must  yield  to  the  majority. 
They  seize  on  an  expression  of  Mr.  Jefferson,  that  nullification  is  the  rightful  rem- 
edy, as  the  Shibboleth  of  their  party,  and  almost  a  sanctification  of  their  cause. 
But  in  addition  to  their  inconsistency,  their  zeal  is  guilty  of  the  subterfuge  of  drop- 
ping a  part  of  the  language  of  Mr.  Jefferson,  which  shows  his  meaning  to  be  entirely 
at  variance  with  the  nullifying  construction.  His  words  in  the  document  appealed 
to  as  the  infallible  test  of  his  opinions  are  : 


Thus  the  right  of  nullifica: 


Mr  Jefferson  is  the  natural  right,  which 
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It  is  said  that  in  several  instances  the  authority  and 
laws  of  the  United  States  have  been  successfully  nulli- 
fied by  the  particular  states.  This  may  have  occurred 
possibly  in  urgent  cases,  and  in  confidence  that  it 
vvoidd  not  be  at  variance  with  the  construction  of  the 
federal  government ;  or  in  cases  where,  operating  within 
the  nullifying  state  alone,  it  might  be  connived  at  as  a 
lesser  evil  than  a  resort  to  force ;  or  in  cases  not  fall- 
ing within  the  federal  jurisdiction  ;  or,  finally,  in  cases 
deemed  by  the  states  subversive  of  their  essential 
rights,  and  justified,  therefore,  by  the  natural  right  of 
self-preservation.  Be  all  this  as  it  may,  examples  of 
nullification,  though  passing  off  without  any  immediate 
disturbance  of  the  public  order,  are  to  be  deplored,  as 
weakening  the  common  government,  and  as  undermi- 
ning the  Union.  One  thing  seems  to  be  certain,  that 
the  states  which  have  exposed  themselves  to  the  charge 
of  nullification,  have,  with  the  exception  of  South  Car- 
olina, disclaimed  it  as  a  constitutional  right,  and  have, 
moreover,  protested  against  it  as  modified  by  the  pro- 
cess of  South  Carolina. 

all  admit  to  be  a  remedy  against  insupportable  oppression.  It  cannot  be  supposed 
for  a  moment  that  Mr.  Jefferson  would  not  revolt  at  the  doctrine  of  South  Carolina, 
that  a  single  state  could  constitutionally  resist  a  law  of  the  Union  while  remaining 
within  it,  and  that,  with  the  accession  of  a  small  minority  of  Ihe  others,  overrule  the 
will  of  a  great  majority  of  the  whole,  and  constitutionally  annul  the  law  everywhere. 
If  the  right  of  nullification  meant  by  him  had  not  been  thus  guarded  against  a 
perversion  of  it,  let  him  be  his  own  interpreter  in  his  letter  to  Mr.  Giles  in  Decem- 
ber, 1326,  in  which  he  makes  the  rightful  remedy  of  a  state  in  an  extreme  case  to 
be  a  separation  from  the  Union,  not  a  resistance  to  its  authority  while  remaining  in 
it.*  The  authority  of  Mr.  Jefferson,  therefore,  belongs  not,  but  is  directly  opposed 
to,  the  nulhfying  party  who  have  so  unwarrantably  availed  themselves  of  it. 

*  The  following  extract  of  a  letter  from  Thomas  JclTerson  to  James  Madison,  August  23.  1799 
(MS.),  in  wtiich  the  last  paragraph  adds  to  what  is  said  in  his  letter  of  September  5,  1799,  to  W, 
C.  Nicholas,  a  proof  that  the  right  of  a  state,  as  a  parly  lo  the  contract,  was  not  a  right  of  a  single 
one  10  resist  or  nullify  the  authority  of  the  Union  white  a  member,  but  a  natural  right  to  sever 
itself  therefrom  when  subverting  its  essential  and  reserved  right  of  self.government.  "  Bill  deter- 
mined, were  we  lo  be  disappointed  in  this,  lo  sever  ourselves  from  that  Union  we  so  much  value. 
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The  conduct  of  Pennsylvania,  and  the  opinions  of 
Judge  M'Kean  and  Tilghnian,  have  been  particularly 
dwelt  on  by  the  nullifiers.  But  the  final  acquiescence 
of  the  state  in  the  authority  of  the  federal  judiciary 
transfers  their  authority  to  the  other  scale,  and  it  is  be- 
lieved that  the  opinions  of  the  two  judges  have  been 
superseded  by  those  of  their  brethren,  which  have  been 
since,  and  at  the  present  time  are,  opposed  to  them. 

Attempts  have  been  made  to  show  that  the  resolu- 
tions of  Virginia  contemplated  a  forcible  resistance  to 
the  alien  and  sedition  laws ;  and  as  evidence  of  it,  the 
laws  relating  to  the  armory,  and  a  habeas  corpus  for 
the  protection  of  members  of  her  Legislature,  have 
been  brought  into  view.  It  happens,  however,  as  has 
been  ascertained  by  the  recorded  dates,  that  the  first  of 
these  laws  was  enacted  prior  to  the  alien  and  sedition 
laws.  As  to  the  last,  it  appears  that  it  was  a  general 
law,  providing  for  other  emergencies  as  well  as  federal 
arrests,  and  its  applicability  never  tested  by  any  occur- 
rence under  the  alien  and  sedition  laws.  The  law  did 
not  necessarily  preclude  an  acquiescence  in  the  super- 
vising decision  of  the  federal  judiciary,  should  that  not 
sustain  the  habeas  corpus,  which,  it  might  be  calculated, 
would  be  sustained.  And  all  must  agree,  that  cases 
might  arise  of  such  violations  of  the  security  and  priv- 
ileges of  representatives  of  the  people  as  would  justify 
the  states  in  a  resort  to  the  natural  law  of  self-preser- 
vation. The  extent  of  the  privileges  of  the  federal  and 
state  representatives  of  the  people  against  criminal 
charges  by  the  two  authorities,  reciprocally  involves 
delicate  questions,  which  it  may  be  better  to  leave  for 
those  who  are  to  decide  on  them,  than  unnecessarily  to 
discuss  them  in  advance.  The  moderate  views  of  Vir- 
ginia on  the  critical  occasion  of  the  alien  and  sedition 
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laws  are  illustrated  by  the  terms  of  the  seventh  resolu- 
tion, with  an  eye  to  which  the  third  resolution  ought 
always  to  be  expounded,  by  the  unanimous  erasure  of 
the  terms  "null,  void,"  &c.,  from  the  seventh  aiiicle  as 
it  stood ;  and  by  the  condemnation  and  imprisonment 
of  Callender  under  the  law,  without  the  slightest  oppo- 
sition on  the  part  of  the  state.  So  far  was  the  state 
from  countenancing  the  nullifying  doctrine,  that  the 
occasion  was  viewed  as  a  proper  one  for  exemplifying 
its  devotion  to  public  order,  and  acquiescence  in  laws 
which  it  deemed  unconstitutional,  while  those  laws  were 
not  constitutionally  repealed.  The  language  of  the 
governor,  in  a  letter  to  a  friend,  will  best  attest  the  prin- 
ciples and  feelings  which  dictated  the  course  pursued 
on  the  occasion.* 

It  is  sometimes  asked  in  what  mode  the  states  could 
interpose  in  their  collective  character  as  parties  to  the 
Constitution  against  usurped  power.  It  was  not  ne- 
cessary for  the  object  and  reasoning  of  the  resolutions 


*  Extract  of  a  letter  from  J.  Monroe  to  J.  Madison,  dated  .'\lbemarle,  May  15, 
1800  :  "  Besides,  I  think  there  is  cause  to  suspect  the  sedition  law  will  be  carried 
into  effect  in  this  state  at  the  approaching  federal  court,  and  I  ought  to  be  there 
[Richmond]  to  aid  in  preventing  trouble.  A  camp  is  formed  of  about  400  men  at 
Warwick,  four  miles  below  Richmond,  and  no  motive  for  it  assigned  except  to 
proceed  to  Harper's  Ferr>',  to  sow  cabbage-seed.  But  the  gardening  season  is 
passing,  and  this  camp  remains.  I  think  it  possible  an  idea  may  be  entertained  of 
opposition,  and  by  means  whereof  the  fair  prospect  of  the  republican  party  may  be 
overcast.  But  in  this  they  are  deceived,  as  certain  characters  in  Richmond  and 
some  neighbouring  counties  are  already  warned  of  their  danger,  so  that  an  attempt 


E.-itract  from  another  letter  from  J.  Monroe  to  J.  M.,  dated  Richmond,  June  4, 
1800  :  "  The  conduct  of  the  people  on  this  occasion  was  eiemplary,  and  does  them 
the  highest  honour.  They  seemed  aware  the  crisis  demanded  of  them  a  proof  of  their 
respect  for  law  and  order,  and  resolved  to  show  they  were  equal  to  it.  I  am  satis- 
fied a  different  conduct  was  expected  from  them,  for  everything  that  could  was  done 
to  provoke  it.  It  only  remains  that  this  business  be  closed  on  the  part  of  the  peo- 
ple, as  it  has  been  so  far  acted  ;  that  the  judge,  after  finishing  his  career,  go  otT  in 
peace,  without  experiencing  the  slightest  insult  from  any  one  ;  and  that  this  will  be 
the  case  I  have  no  doubt." 
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aud  report,  that  the  mode  should  be  pointed  out.  It 
was  sufficient  to  show  that  the  authority  to  interpose 
existed,  and  was  a  resort  beyond  that  of  the  Supreme 
Cpurt  of  the  United  States,  or  any  authority  derived 
from  the  Constitution.  The  authority  being  plenary, 
the  mode  was  of  its  own  choice  ;  and  it  is  obvious  that, 
if  employed  by  the  states  as  co-parties  to  and  creators'" 
of  the  Constitution,  it  might  either  so  explain  the  Con- 
stitution or  so  amend  it  as  to  provide  a  more  satisfac- 
tory mode  within  the  Constitution  itself  for  guarding 
it  against  constructive  or  other  violations. 

It  remains,  however,  for  the  nullifying  expositors  to 
specify  the  right  and  mode  of  interposition  which  the 
resolution  meant  to  assign  to  the  states  individuaUy. 
They  cannot  say  it  was  a  natural  right  to  resist  intol- 
erable oppression ;  for  that  was  a  right  not  less  admit- 
ted by  all  than  the  collective  right  of  the  states  as  par- 
ties to  the  Constitution  ;  the  nondenial  of  which  was 
urged  as  a  proof  that  it  could  not  be  meant  by  the  res- 
olutions. 

They  cannot  say  that  the  right  meant  was  a  con- 
stitutional right  to  resist  the  constitutional  authority; 
for  that  is  a  construction  iu  terms,  as  much  as  a  legal 
right  to  resist  a  law. 

They  can  find  no  middle  ground  between  a  natural 
and  a  constitutional  right,  on  wliich  a  right  of  nullify- 
ing interposition  can  be  placed ;  and  it  is  curious  to 
observe  the  awkwardness  of  the  attempt  by  the  most 
ingenious  advocates  [Upshur  and  Berrian]. 

They  will  not  rest  the  claim  as  modified  by  South 
Carolina,  for  that  has  scarce  an  advocate  out  of  the 
state,  and  owes  the  remnant  of  its  popularity  there  to 
the  disguise  under  which  it  is  now  kept  alive  ;  some  of 
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the  leaders  of  the  party  aduiitting  its  indefensibility  in 
its  naked  shape. 

The  result  is,  that  the  nullifiers,  instead  of  proving 
that  the  resolution  meant  nullification,  would  prove 
that  it  was  altogether  without  meaning. 

It  appears  from  this  review,  that  the  right  asserted 
and  exercised  by  the  Legislature,  to  declare  an  act  of 
Congress  unconstitutional,  had  been  denied  by  the  de- 
fenders of  the  alien  and  sedition  acts  as  an  interference 
with  the  judicial  authority  ;  and,  consequently,  that  the 
reasonings  en)ployed  by  the  Legislature  were  called  for 
by  the  doctrines  and  inferences  drawn  from  that  au- 
thority, and  were  not  an  idle  display  of  what  no  one 
denied. 

It  appears  still  farther,  that  the  efficacious  interposi- 
tion contemplated  by  the  Legislature  was  a  concurring 
and  co-operating  interposition  of  the  states,  not  that 
of  a  single  state. 

It  appears  that  the  Legislature  expressly  disclaimed 
the  idea  that  a  declaration  of  a  state  that  a  law  of  the 
United  States  was  unconstitutional,  had  the  effect  of 
annulling  the  law. 

It  appears  that  the  object  to  be  attained  by  the  in- 
vited co-operation  with  Virginia  was,  as  expressed  in 
the  third  and  seventh  resolutions,  to  maintain  within 
the  several  states  their  respective  authorities,  rights,  and 
liberties,  which  could  not  be  constitutionally  different 
in  different  states,  nor  inconsistent  with  a  sameness  in 
the  authority  and  laws  of  the  United  States  in  all  and 
in  each. 

It  appears  that  the  means  contemplated  by  the  Le- 
gislature for  attaining  the  object,  were  measures  rec- 
ognised and  designated  by  the  Constitution  itself. 

Lastly,  it  may  be  remarked  that  the  concurring  meas- 
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ures  of  the  states,  without  any  nulhfyiug  interposition 
whatever,  did  attain  the  contemplated  object;  a  tri- 
umph over  the  obnoxious  acts,  and  an  apparent  aban- 
donment of  them  for  ever. 

It  has  been  said  or  insinuated  that  the  proceedings 
of  Virginia  in  179S,  99,  had  not  the  influence  ascribed 
to  them  in  bringing  about  that  result.  Whether  the 
influence  was  or  was  not  such  as  has  been  claimed  for 
them,  is  a  question  that  does  not  affect  the  meaning 
and  intention  of  the  proceedings.  But,  as  a  question 
of  fact,  the  decision  may  be  safely  left  to  the  recollec- 
tion of  those  who  were  contemporary  with  the  crisis, 
and  to  the  researches  of  those  who  were  not,  taking  for 
their  guides  the  reception  given  to  the  proceedings  by 
the  republican  party  everywhere,  and  the  pains  taken 
by  it  in  multiplying  republications  of  them  in  newspa- 
pers and  in  other  forms. 

What  the  effect  might  have  been  if  Virginia  had  re- 
mained patient  and  silent,  and  still  more  if  she  had 
sided  with  South  Carolina  in  favour  of  the  alien  and 
sedition  acts,  can  be  but  a  matter  of  conjecture. 

What  would  have  been  thought  of  her  if  she  had 
recommended  the  nullifying  project  of  South  Carolina, 
may  be  estimated  by  the  reception  given  to  it  under 
all  the  factitious  gloss,  and  in  the  midst  of  the  peculiar 
excitement  of  which  advantage  has  been  taken  by  the 
partisans  of  that  anomalous  conceit. 

It  has  been  sufficiently  shown,  from  the  language  of 
the  report,  as  has  been  seen,  that  the  right  in  the  states 
to  interpose  declarations  and  protests  against  uncon- 
stitutional acts  of  Congress,  had  been  denied  ;  and  that 
the  reasoning  in  the  resolutions  was  called  for  by  that 
denial.  But  the  triumphant  tone  with  which  it  is  af- 
firmed and  reiterated  that  the  resolutions  nuist  have 
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beeu  directed  against  what  no  one  denied,  unless  they 
were  meant  to  assert  the  right  of  a  single  state  to  ar- 
rest and  annul  the  acts  ol"  the  federal  Legislature, 
makes  it  proper  to  adduce  a  proof  of  the  fact  that  the 
declaratory  right  was  denied,  which,  if  it  does  not  si- 
lence the  advocate  of  nullification,  must  render  every 
candid  ear  indignant  at  the  repetition  of  the  untruth. 

The  proof  is  found  in  the  recorded  votes  of  a  large 
and  respectable  portion  of  the  House  of  Delegates,  at 
the  time  of  passing  the  report. 

A  motion  [see  the  journal]  offered  at  the  closing 
scene  affirms  '•  that  protests  made  by  the  Legislature  of 
this  or  any  other  state  against  particular  acts  of  Con- 
gress as  unconstitutional,  accompanied  by  invitations  to 
other  states  to  join  in  such  protests,  are  improper  and 
unauthorized  assumptions  of  power,  not  permitted  nor 
intended  to  be  permitted  to  the  state  legislatures.  And 
inasmuch  as  correspondent  sentiments  with  the  present 
have  been  expressed  by  those  of  our  sister  states  who 
have  acted  on  the  resolutions  [of  1798],  Resolved, 
therefore,  that  the  present  General  Assembly,  convinced 
of  the  impropriety  of  the  resolutions  of  the  last  Assem- 
bly, deem  it  inexpedient  farther  to  act  on  the  said  res- 
olutions." 

On  this  resolution,  the  votes,  according  to  the  yeas 
and  nays,  were  fifty-seven  of  the  former,  ninety-eight 
of  the  latter. 

Here,  then,  within  the  House  of  Delegates  itself,  more 
than  one  third  of  the  whole  number  denied  the  right 
of  the  state  Legislature  to  proceed  by  acts  merely  de- 
claratory against  the  constitutionality  of  acts  of  Con- 
gress, and  affirmed,  moreover,  that  the  states  who  had 
acted  on  the  resolutions  of  Virginia  entertained  the 
same  sentiments.     It  is  remarkable  that  the  minority, 
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who  denied  the  right  of  the  legislatures  even  to  protest, 
admitted  the  right  of  the  states  in  the  capacity  oi par- 
ties, without  claiming  it  for  a  single  state. 

With  this  testimony  under  the  eye,  it  may  surely  be 
expected  that  it  will  never  again  be  said  that  such  a 
right  had  never  been  denied,  nor  the  pretext  again  re- 
sorted to,  that,  without  such  a  denial,  tjie  nullifying 
doctrine  alone  could  satisfy  the  true  meaning  of  the 
Legislature* 

It  has  been  asked  whether  every  right  has  not  its 
remedy  ;  and  w  hat  other  remedy  exists,  under  the  gov- 
ernment of  the  United  States,  against  usurpations  of 
power,  but  a  right  in  the  states  individually  to  annul 
and  resist  them. 

The  plain  answer  is,  that  the  remedy  is  the  same 
under  the  government  of  the  United  States  as  under  all 
other  governments  established  and  organized  on  free 
principles.  The  first  remedy  is  in  the  checks  provided 
among  the  constituted  authorities;  that  failing,  the 
next  is  in  the  influence  of  the  ballot-boxes  and  hust- 
ings ;  that  again  failing,  the  appeal  lies  to  the  power 
that  made  the  Constitution,  and  can  explain,  amend,  or 
remake  it.  Should  this  resort  also  fail,  and  the  power 
usurped  be  sustained  in  its  oppressive  exercise  on  a  mi- 
nority by  a  majority,  the  final  course  to  be  pursued  by 
the  minority  must  be  a  subject  of  calculation,  in  which 
the  degree  of  oppression,  the  means  of  resistance,  the 
consequences  of  its  failure,  and  the  consequences  of  its 
success,  must  be  the  elements. 

Does  not  this  view  of  the  case  equally  belong  to 
every  one  of  the  states,  Virginia  for  example? 


*  See  the  instructions  to  the  members  of  Congress  passed  at  llie  same  session, 
which  do  not  squint  at  the  nullifying  idea  ;  see  also  the  protest  of  the  minority  in 
the  Virginia  Legislature,  and  the  report  of  the  committee  of  Congress  on  the  pro- 
ceedings of  Virginia. 
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Should  the  constituted  authority  of  the  state  unite  in 
usurping  oppressive  powers ;  should  the  constituent 
body  fail  to  arrest  the  progress  of  the  evil  through  the 
elective  process,  according  to  the  forms  of  the  Con- 
stitution ;  and  should  the  authority  which  is  above  that 
of  the  Constitution,  the  majority  of  the  people,  inflexi- 
bly support  the  oppression  inflicted  on  the  minority, 
nothing  would  remain  for  the  minority  but  to  rally  to 
its  reserved  rights  (for  every  citizen  has  his  reserved 
rights,  as  exemplified  in  declarations  prefixed  to  most 
of  the  state  constitutions),  and  to  decide  between  ac- 
quiescence and  resistance,  according  to  the  calculation 
above  stated. 

Those  who  question  the  analogy  in  this  respect  be- 
tween the  two  cases,  however  difi'erent  they  may  be  in 
some  other  respects,  must  say,  as  some  of  them,  with  a 
boldness  truly  astonishing,  do  say,  that  the  Constitution 
of  the  United  States,  which,  as  such,  and  under  that 
name,  was  presented  to  and  accepted  by  those  who 
ratified  it ;  which  has  been  so  deemed  and  so  called  by 
those  living  under  it  for  nearly  half  a  century ;  and,  as 
such,  sworn  to  by  every  officer,  state  as  well  as  federal, 
is  yet  no  Constitution,  but  a  treaty,  or  league,  or,  at 
most,  a  confederacy  among  nations,  as  independent  and 
sovereign  in  relation  to  each  other  as  before  the  charter 
which  calls  itself  a  Constitution  was  formed. 

The  same  zealots  must  again  say,  as  they  do,  with 
a  like  boldness  and  incongruity,  that  the  government 
of  the  United  States,  which  has  been  so  deemed  and 
so  called  from  its  birth  to  the  present  time ;  which  is 
organized  in  the  regular  forms  of  representative  gov- 
ernments, and,  like  them,  operates  directly  on  the  indi- 
viduals represented;  and  whose  laws  are  declared  to 
be  the  supreme  law  of  the  land,  with  a  physical  force 
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in  the  govennnent  for  executing  tliem,  is  yet  no  gov- 
ernment, but  a  mere  agency,  a  power  of  attorney,  re- 
vocable at  tlie  will  of  any  of  the  parties  granting  it. 

Strange  as  it  must  appear,  there  are  some  who  main- 
tain these  doctrines  and  hold  this  language ;  and,  what 
is  stranger  still,  denounce  those  as  heretics  and  apos- 
tates who  adhere  to  the  language  and  tenets  of  their 
fathers;  and  this  is  done  with  an  exulting  question, 
whether  every  right  has  not  its  remedy;  and  what  rem- 
edy can  be  found  against  federal  usurpations  other  than 
that  of  a  right  in  every  state  to  nullify  and  resist  the 
federal  acts  at  its  pleasure  ? 

Yes,  it  mav  be  safely  admitted  that  every  right  has 
its  remedy,  as  it  must  be  admitted  that  the  remedy 
under  the  Constitution  lies  where  it  has  been  marked 
out  by  the  Constitution ;  and  that  no  appeal  can  be 
consistently  made  from  that  remedy  by  those  who 
were  and  still  profess  to  be  parties  to  it,  but  the  appeal 
to  the  parties  themselves,  having  an  authority  above  the 
Constitution,  or  to  the  law  of  nature  and  of  nature's 
God. 

It  is  painful  to  be  obliged  to  notice  such  a  sophism 
as  that  by  which  this  inference  is  assailed.  Because 
an  unconstitutional  law,  it  is  alleged  that  it  may  be 
constitutionally  disobeyed  by  all  who  think  it  uncon- 
stitutional. The  fallacy  is  so  obvious,  that  it  can  im- 
pose on  none  but  the  most  biased  or  heedless  observ- 
ers. It  makes  no  distinction,  where  the  distinction  is 
obvious  and  essential,  between  the  case  of  a  law  con- 
fessedly unconstitutional  and  a  case  turning  on  a  doubt 
and  a  divided  opinion  as  to  the  meaning  of  the  Constitu- 
tion ;  on  a  question,  not  whether  the  Constitution  ought 
or  ought  not  to  be  obeyed,  but  on  the  question.  What 
is  the  Constitution  ?     And  can  it  be  seriously  and  de- 
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liberately  maintained,  that  every  individual,  or  every 
subordinate  authority,  or  every  party  to  a  compact,  has 
a  rigiit  to  take  for  granted  that  its  construction  is  the 
infalhble  one,  and  to  act  upon  it  against  the  construction 
of  all  others,  having  an  equal  right  to  expound  the  in- 
strument, nay,  against  regular  expositions  of  the  con- 
stituted authorities,  with  the  tacit  sanction  of  the  com- 
munity !  Such  a  doctrine  must  be  seen  at  once  to  be 
subversive  of  all  constitutions,  ail  laws,  and  all  com- 
pacts. The  provision  made  by  a  Constitution  for  its 
own  exposition,  through  its  own  authorities  and  forms, 
must  prevail  while  the  Constitution  is  left  to  itself  by 
those  who  made  it,  or  until  cases  arise  which  justify  a 
resort  to  the  ultra-constitutional  interpositions. 

The  main  pillar  of  nullification  is  the  assumption 
that  sovereignty  is  a  unit  at  once  indivisible  and  un- 
alienable ;  that  the  states,  therefore,  individually  retain 
it  entire,  as  they  originally  held  it ;  and,  consequently, 
that  no  portion  of  it  can  belong  to  the  United  States. 

But  is  not  the  Constitution  itself  necessarily  the  off- 
spring of  a  sovereign  authority  1  What  but  the  high- 
est political  authority,  a  sovereign  authority,  could 
make  such  a  Constitution  1  a  constitution  which  makes 
a  government ;  a  government  which  makes  laws  ;  laws 
which  operate  like  the  laws  of  all  other  governments, 
by  a  penal  and  physical  force,  on  the  individuals  sub- 
ject to  the  laws ;  and,  finally,  laws  declared  to  be  the 
supreme  law  of  the  land,  anything  in  the  Constitution 
or  laws  of  the  individual  states  notwithstanding. 

And  where  does  the  sovereignty  which  makes  such 
a  Constitution  reside  !  It  resides,  not  in  a  single  state, 
but  in  the  people  of  each  of  the  several  states,  uniting 
with  those  of  the  others  in  the  express  and  solemn 
compact  which  forms  the  Constitution.     To  the  extent 
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of  that  compact  or  Constitution,  therefore,  the  people 
of  the  several  states  must  be  a  sovereign,  as  thej  are  a 
united  people. 

In  like  manner,  the  constitutions  of  the  states,  made 
by  the  people  as  separated  into  states,  were  made  by  a 
sovereign  authority,  by  a  sovereignty  residing  in  each 
of  the  states,  to  the  extent  of  the  objects  embraced  by* 
tlieir  respective  constitutions.  And  if  the  states  be 
thus  sovereign,  though  shorn  of  so  many  of  the  essen- 
tial attributes  of  sovereignty,  the  United  States,  by  vir- 
tue of  the  sovereign  attributes  with  which  they  are  en- 
dowed, may,  to  that  extent,  be  sovereign,  though  desti- 
tute of  the  attributes  of  which  the  states  are  not  shorn. 

Such  is  the  political  system  of  the  United  States,  de 
jure  and  de  facto  ;  and  however  it  may  be  obscured  by 
the  ingenuity  and  technicalities  of  controversial  com- 
mentators, its  true  character  will  be  sustained  by  an 
appeal  to  the  law  and  the  testimony  of  the  fundamen- 
tal charter. 

The  more  the  political  system  of  the  United  States 
is  fairly  examined,  the  more  necessary  it  will  be  found 
to  abandon  the  abstract  and  technical  modes  of  ex- 
pounding and  designating  its  character ;  and  to  view 
it  as  laid  down  in  the  charter  which  constitutes  it,  as  a 
system  hitherto  without  a  model,  as  neither  a  simple 
nor  a  consolidated  government,  nor  a  government  alto- 
gether confederate,  and,  therefore,  not  to  be  explained 
so  as  to  make  it  either,  but  to  be  explained  and  desig- 
nated according  to  the  actual  division  and  distribution 
of  political  power  on  the  face  of  the  instrument. 

A  just  inference  from  a  survey  of  this  political  sys- 
tem is,  that  it  is  a  division  and  distribution  of  political 
power  nowhere  else  to  be  found ;  a  nondescript,  to  be 
tested  and  explained  by  itself  alone ;    and  that  it  hap- 
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pily  iilustrates  the  diversified  modifications  of  wliicL 
the  representative  principle  of  republicanism  is  suscep- 
tible, with  a  view  to  the  conditions,  opinions,  and  hab- 
its of  particular  communities. 

That  a  sovereignty  should  have  even  been  denied  to 
the  states  in  their  united  character,  may  well  excite 
wonder  when  it  is  recollected  that  the  Constitution 
which  now  unites  them  was  announced  by  the  con- 
vention which  formed  it  as  dividing  sovereignty  be- 
tween the  Union  and  the  states  ;*  that  it  was  presented 
under  that  view  by  contemporary  expositions  recom- 
mending it  to  the  ratifying  authorities  ;t  that  it  is  proved 
to  have  been  so  understood  by  the  language  which  has 
been  applied  to  it  constantly  and  notoriously ;  that  this 
has  been  the  doctrine  and  language,  until  a  very  late 
date,  even  by  those  who  now  take  the  lead  in  making 
a  denial  of  it  the  basis  of  the  novel  notion  of  nullifica- 
tion.! So  familiar  is  sovereignty  in  the  United  States 
to  the  thoughts,  views,  and  opinions  even  of  its  polemic 
adversaries,  that  Mr.  Rowan,  in  his  elaborate  speech  in 
support  of  the  indivisibility  of  sovereignty,  relapsed,  be- 
fore the  conclusion  of  his  argument,  into  the  idea  that 
sovereignty  was  partly  in  the  Union,  partly  in  the 
states.^  Other  champions  of  the  rights  of  the  states, 
among  them  Mr.  Jefferson,  might  be  appealed  to  as 
bearing  testimony  to  the  sovereignty  of  the  United 
States.  If  Burr  had  been  convicted  of  acts  defined  to 
be  treason,  which  it  is  allowed  can  be  committed  only 
against  a  sovereign  authority,  who  would  then  have 
pleaded  the  want  of  sovereignty  in  the  United  States  1 

♦  Sec  the  letter  of  the  president  of  the  convention  [Washington]  to  the  old  Con- 

+  See  Federalist  and  other  proofs. 

1  See  the  report  to  the  Legislature  of  South  Carolina  in  1828 

\  See  his  sp»,ech  m  the  Richmond  Enquirer  of 
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Q.uere  :  if  there  be  no  sovereignty  in  the  United  States, 
whether  the  crime  denominated  treason  might  not  be 
committed  without  falling  within  the  jurisdiction  of  the 
states,  and,  consequently,  with  impunity  ? 

What  seems  to  be  an  obvious  and  indefeasible  proof 
that  the  people  of  the  individual  states,  as  composing 
the  United  States,  must  possess  a  sovereignty,  at  least 
in  relation  to  foreign  sovereigns,  is  that,  in  that  suppo- 
sition only,  foreign  governments  would  be  willing  or 
expected  to  maintain  international  relations  with  the 
United  States.  Let  it  be  understood  that  the  govern- 
ment at  Washington  was  not  a  national  government, 
representing  a  sovereign  authority  ;  and  that  the  sover- 
eignty resided  absolutely  and  exclusively  in  the  several 
states,  as  the  only  sovereigns  and  nations  in  our  polit- 
ical system,  and  the  diplomatic  functionaries  at  the  seat 
of  the  federal  government  would  be  obliged  to  close  their 
communications  with  the  secretary  of  state,  and  with 
new  commissions  repair  to  Columbia,  in  South  Car- 
olina, and  other  seats  of  the  state  governments.  They 
could  no  longer,  as  the  representatives  of  a  sovereign 
authority,  hold  intercourse  with  a  functionary  who  was 
but  the  agent  of  a  self-called  government,  which  was 
itself  but  an  agent  representing  no  sovereign  authority; 
not  of  the  states  as  separate  sovereignties,  nor  a  sover- 
eignty in  the  United  States  which  had  no  existence. 
For  a  like  reason,  the  plenipotentiaries  of  the  United 
States  at  foreign  courts  would  be  obliged  to  retm-n 
home  unless  commissioned  by  the  individual  states. 
With  respect  to  foreign  nations,  the  confederacy  of  the 
states  was  held  de  facto  to  be  a  nation,  or  other  na- 
tions would  not  have  held  national  relations  with  it. 

There  is  one  view  of  the  subject  which  ought  to 
have  its   influence    on    those  who    espouse    doctrines 
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which  Strike  at  the  authoritative  origin  and  efficacious 
operation  of  the  government  of  the  United  States. 
The  government  of  the  United  States,  like  all  govern- 
ments free  in  their  principles,  rests  on  compact ;  a  com- 
pact, not  between  the  government  and  the  parties  who 
formed  and  live  under  it,  but  among  the  parties  them- 
selves ;  and  the  strongest  of  governments  are  those  in 
which  the  compacts  were  most  fairly  formed  and  most 
faithfully  executed. 

Now  all  must  agree  that  the  compact  in  the  case  of 
the  United  States  was  duly  formed,  and  by  a  compe- 
tent authority.  It  was  formed,  in  fact,  by  the  people  of 
tlie  several  states  in  their  highest  sovereign  authority ; 
an  authority  which  could  have  made  the  compact  a 
mere  league,  or  a  consolidation  of  all  entirely  into  one 
community.  Such  was  their  authority  if  such  had 
been  their  will.  It  was  their  will  to  prefer  to  either 
the  constitutional  government  now  existing;  and  this 
being  undeniably  established  by  a  competent  and  even 
the  highest  human  authority,  it  follows  that  the  obliga- 
tion to  give  it  all  the  effect  to  which  any  government 
could  be  entitled,  whatever  the  mode  of  its  formation, 
is  equally  undeniable.  Had  it  been  formed  by  the  peo- 
ple of  the  United  States  as  one  society,  the  authority 
could  not  have  been  more  competent  than  that  which 
did  form  it,  nor  would  a  consolidation  of  the  people  of 
the  states  into  o.ne  people  be  different  in  validity  or 
operation,  if  made  by  the  aggregate  authority  of  the  peo- 
ple of  the  states,  than  if  made  by  the  plenary  sanction 
given  concurrently,  as  it  was  in  their  highest  sovereign 
capacity.  The  government,  whatever  it  be,  resulting 
from  either  of  these  processes,  would  rest  on  an  author- 
ity equally  competent,  and  be  equally  obligatory  and 
operative  on  those  over  whom  it  was  established.     Nor 


412  CORRESPONDENCE. 

would  it  be  in  any  respect  less  responsible,  theoretically 
and  practically,  to  the  constituent  body,  in  the  one  hy- 
pothesis than  in  the  other,  or  less  subject  in  extreme 
cases  to  be  overthrown.  The  faith  pledged  iu  the 
compact,  being  the  vital  principle  of  all  free  govern- 
ment, that  is  the  true  te.xt  by  which  political  right  and 
wrong  are  to  be  decided,  and  the  resort  to  physical 
force  justified,  whether  applied  to  the  enforcement  or 
the  subversion  of  political  power. 

Whatever  be  the  mode  in  which  the  essential  au- 
thority established  the  Constitution,  the  structure  of 
this,  the  power  of  this,  the  rules  of  exposition,  the 
means  of  execution,  must  be  the  same ;  the  tendency  to 
consolidation  or  dissolution  the  same.  The  question 
whether  we  the  people  means  the  people  in  their  ag- 
gregate capacity,  acting  by  a  numerical  majority  of  the 
whole,  or  by  a  majority  in  each  of  all  the  states,  the  au- 
thority being  equally  valid  and  binding,  the  question  is 
interesting  but  as  an  historical  fact  of  merely  specula- 
tive curiosity. 

Whether  the  centripetal  or  centrifugal  tendency  be 
greatest,  is  a  problem  which  experience  is  to  decide ; 
but  it  depends  not  on  the  mode  of  the  grant,  but  the 
extent  and  effect  of  the  powers  granted.  The  only 
distinctive  circumstance  is  in  the  effect  of  a  dissolution 
of  the  system  on  the  resultuin  of  the  parties,  which,  in 
the  case  of  a  system  formed  by  the  people,  as  that  of 
the  United  States  was,  would  replace  the  states  in  the 
character  of  separate  communities,  whereas  a  system 
founded  by  the  people,  as  one  community,  would,  on 
its  dissolution,  throw  the  people  into  a  state  of  na- 
ture.* 

In  conclusion,  those  who  deny  the  possibility  of  a 

♦  See  letter  of  J.  M.  to  D.  Webster,  of  March  15.  1833. 
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political  system,  with  a  divided  sovereignty  like  that  of 
the  United  States,  must  choose  between  a  government 
purely  consolidated,  and  an  association  of  governments 
purely  federal.  All  republics  of  the  former  character, 
ancient  or  modern,  have  been  found  ineffectual  for  or- 
der and  justice  within,  and  for  security  without.  They 
have  been  either  a  prey  to  internal  convulsions  or  to 
foreign  invasions.  In  like  manner,  all  confederacies, 
ancient  or  modern,  have  been  either  dissolved  by  the 
inadequacy  of  their  cohesion,  or,  as  in  the  modern  ex- 
amples, continue  to  be  monuments  of  the  frailty  of  such 
forms.  Instructed  by  these  monitory  lessons,  and  by 
the  failure  of  an  experiment  of  their  own  (an  experi- 
ment which,  while  it  proved  the  frailty  of  mere  federal- 
ism, proved  also  the  frailties  of  republicanism  without 
the  control  of  a  federal  organization),*  the  United 
States  have  adopted  a  modification  of  political  power, 
which  aims  at  such  a  distribution  of  it  as  might  avoid 
as  w  ell  the  evils  of  consolidation  as  the  defects  of  fed- 
eration, and  obtain  the  advantages  of  both.  Thus  far, 
throughout  a  period  of  nearly  half  a  century,  the  new 
and  compound  system  has  been  successful  beyond  any 
of  the  forms  of  government,  ancient  or  modern,  with 
which  it  may  be  compared ;  having,  as  yet,  discovered 
no  defects  which  do  not  admit  remedies  compatible 
with  its  vital  principles  and  characteristic  features.  It 
becomes  all,  therefore,  w  ho  are  friends  of  a  government 
based  on  free  principles,  to  reflect,  that  by  denying  the 
possibility  of  a  system  partly  federal  and  partly  consol- 

•  The  known  existence  of  Ihis  control  has  a  silent  influence,  which  is  not  suffi- 
ciently adverted  to  in  our  political  discussions,  and  which  has  doubtless  prevented 
collisions,  in  cases  which  might  otherwise  have  threatened  the  fabric  of  the  Union. 
Another  preventive  resource  is  in  the  fact  noted  by  Montesquieu,  that  if  one  mem- 
ber of  a  union  become  diseased,  it  is  cured  by  the  examples  and  the  frowns  of  the 
others,  before  the  contagion  can  spread. 
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idated,  and  who  would  convert  ours  into  one,  eitlier 
wholly  federal  or  wholly  consolidated,  in  neither  of 
which  forms  have  individual  rights,  public  order,  and 
external  safety  been  all  duly  maintained,  they  aim  a 
deadly  blow  at  the  last  hope  of  true  liberty  on  the  face 
of  the  earth.  Its  enlightened  votaries  must  perceive 
the  necessity  of  such  a  modification  of  power  as  will 
not  only  divide  it  between  the  whole  and  the  parts,  but 
provide  for  occurring  questions  as  well  between  the 
whole  and  the  parts  as  between  the  parts  themselves. 
A  political  system  which  does  not  contain  an  efilective 
provision  for  a  peaceable  decision  of  all  controversies 
arising  within  itself,  would  be  a  government  in  name 
only.  Such  a  provision  is  obviously  essential ;  and  it 
is  equally  obvious  that  it  cannot  be  either  peaceable  or 
effective  by  making  every  part  an  authoritative  um- 
pire. The  final  appeal  in  such  cases  must  be  to  the 
authority  of  the  whole,  not  to  that  of  the  parts  separ- 
ately and  independently.  This  was  the  view  taken  of 
the  subject  while  the  Constitution  was  under  the  con- 
sideration of  the  people.*  It  was  this  view  of  it  which 
dictated  the  clause  declaring  that  the  Constitution  and 
laws  of  the  United  States  should  be  the  supreme  law 
of  the  land,  anything  in  the  constitution  or  laws  of  any 
of  the  states  to  the  contrary  notwithstanding.f  It 
was  the  same  view  which  specially  prohibited  certain 
powers  and  acts  to  the  states,  among  diem  any  laws 
violating  the  obligation  of  contracts,  and  which  dictated 
the  appellate  provision  in  the  judicial  act  passed  by  the 
first  Congress  under  the  Constitution.!  And  it  may  be 
confidently  foretold,  that  notwithstanding  the  clouds 
which  a  patriotic  jealousy  or  other  causes  have  at 
times  thrown  over  the  subject,  it  is  the  view  which 

•  See  Federalist,  No.  xixii.  t  See  Article  vi.  t  See  Article  i. 
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will  be  permanently  taken  of  it,  with  a  surprise  hereaf- 
ter that  any  other  should  ever  have  been  contended  for. 


TO    COMMITTEE    OF    CINCINNATI. 

February  20,  1836, 

I  have  received,  fellow-citizens,  your  letter  inviting 
me  to  a  public  dinner  at  Cincinnati  on  the  4th  of 
March,  to  celebrate  the  expiration,  on  the  preceding 
day,  of  the  charter  of  the  United  States  Bank  ;  and  re- 
questing from  me,  if  unable  to  attend,  an  appropriate 
sentiment,  to  be  given  in  my  name  by  the  company. 

Retaining,  as  I  do,  my  conviction,  heretofore  offi- 
cially and  otherwise  expressed,  that  in  expounding  the 
Constitution  in  the  case  of  the  bank,  the  decision  of 
the  nation  had  been  sufficiently  manifested  to  overrule 
individual  opinions,  and  to  sanction  the  power  exer- 
cised in  establishing  such  an  institution,  I  cannot  fail 
to  be  excused  for  declining  to  participate  in  a  protest 
against  it,  as  destitute  of  constitutional  authority. 

For  the  favourable  and  friendly  sentiments  expressed 
in  your  letter,  I  tender  you  my  acknowledgments,  with 
assurances  of  my  great  respect  and  good  wishes. 


March,  1S36. 

Dear  Sir, 
The  letter  of  Mr.  Leigh  to  the  General  Assembly 
presents  some  interesting  views  of  its  important  sub- 
ject, and  furnishes  an  excuse  for  reflections  not  inap- 
posite to  the  present  juncture. 
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The  precise  obligation  imposed  on  a  representative 
bj  the  instructions  of  his  constituents,  still  divides  the 
opinions  of  distinguished  statesmen.  This  is  the  case 
in  Great  Britain,  where  such  topics  have  been  most 
discussed.  It  is  also  now  the  case,  more  or  less,  here, 
and  was  so  at  the  first  Congress  under  the  present 
Constitution,  as  appears  from  the  register  of  debates,*' 
imperfectly  as  they  were  reported. 

It  being  agreed  by  all,  that  whether  an  instruction 
be  obeyed  or  disobeyed,  the  act  of  the  representative  is 
equally  valid  and  operative,  the  question  is  a  moral  one 
between  the  representative  and  his  constituents.  If 
satisfied  that  the  instruction  expresses  the  will  of  his 
constituents,  it  must  be  with  the  representative  to  de- 
cide whether  he  will  conform  to  an  instruction  opposed 
to  his  judgment,  or  will  incur  their  displeasure  by  dis- 
obeying it;  with  them  to  decide  in  what  mode  they 
will  manifest  their  displeasure.  In  a  case  necessarily 
appealing  to  the  conscience  of  the  representative,  its 
paramount  dictates  must,  of  course,  be  his  guide. 

It  is  well  known  that  the  equality  of  the  states  in 
the  federal  Senate  was  a  compromise  between  the 
larger  and  the  smaller  states,  the  former  claiming  a  pro- 
portional representation  in  both  branches  of  the  Legis- 
lature, as  due  to  their  superior  population;  the  latter 
an  equality  in  both,  as  a  safeguard  to  the  reserved 
sovereignty  of  the  states,  an  object  which  obtained  the 
concurrence  of  members  from  the  larger  states.  But  it 
is  equally  true,  though  but  little  adverted  to  as  an  in- 
stance of  miscalculating  speculation,  that,  as  soon  as  the 
smaller  states  had  secured  more  than  a  proportional 
share  in  the  proposed  government,  they  became  favour- 
able to  augmentations  of  its  powers ;  and  that,  under 
the  administration  of  the  government,  thev  have  gener- 
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ally,  in  contests  between  it  and  the  state  governments, 
leaned  to  the  former.  Whether  the  direct  effect  oC  in- 
structions which  would  make  the  Senate  dependant  on 
the  pleasure  of  their  constituents,  or  the  indirect  effect 
inferred  from  such  a  tenure  by  Mr.  Leigh,  would  be 
most  favourable  to  the  general  government  or  the  state 
governments,  is  a  question  which,  not  being  tested  by 
practice,  is  left  to  individual  opinions.  My  anticipa- 
tions, I  confess,  do  not  accord  with  that  in  the  letter. 

Nothing  is  more  certain  than  that  the  tenure  of  the 
Senate  was  meant  as  an  obstacle  to  the  instability, 
which  not  only  history,  but  the  experience  of  our  coun- 
try, had  shown  to  be  the  besetting  infirmity  of  popular 
governments.  Innovations,  therefore,  impairing  the 
stability  afforded  by  that  tenure,  without  some  compen- 
sating remodification  of  the  powers  of  the  government, 
must  affect  the  balance  contemplated  by  the  Consti- 
tution. 

My  prolonged  life  has  made  me  a  witness  of  the  al- 
ternate popularity  and  unpopularity  of  each  of  the  great 
branches  of  the  federal  government.  I  have  witnessed, 
also,  the  vicissitudes,  in  the  apparent  tendencies  in  the 
federal  and  state  governments  to  encroach  each  on  the 
authorities  of  the  other,  without  being  able  to  infer 
with  certainty  what  would  be  the  final  operation  of 
the  causes  as  heretofore  existing ;  while  it  is  far  more 
difficult  to  calculate  the  mingled  and  checkered  influ- 
ences on  the  future  from  an  expanding  territorial  do-' 
main;  from  the  multiplication  of  the  parties  to  the 
Union  ;  from  the  great  and  growing  power  of  not  a 
few  of  them ;  from  the  absence  of  external  danger ; 
from  combinations  of  states  in  some  quarters  and  col- 
lisions in  others,  and  from  questions  incident  to  a  re- 
fusal of  unsuccessful  parties  to  abide  by  the  issue  of 

G   G    G 
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controversies  judicially  decided.  To  these  uncertain- 
ties may  be  added  the  effects  of  a  dense  population, 
and  the  multiplication  and  the  varying  relations  of  the 
classes  composing  it.  I  am  far,  however,  from  de- 
sponding of  the  great  poUtical  experiment  in  the  hands 
of  the  American  people.  Much  has  already  been 
gained  in  its  favour  by  the  continued  prosperity  accom- 
panying it  through  a  period  of  so  many  years.  Much 
may  be  expected  from  the  progress  and  diffusion  of 
political  science  in  dissipating  errors,  opposed  to  the 
sound  principles  which  harmonize  different  interests; 
from  the  geographical,  commercial,  and  social  liga- 
ments, strengthened  as  they  are  by  mechanical  im- 
provements, giving  so  much  advantage  to  time  over 
space;  and,  above  all,  by  the  obvious  and  inevitable  con- 
sequences of  the  wreck  of  an  ark,  bearing,  as  we  have 
flattered  ourselves,  the  happiness  of  our  country  and 
the  hope  of  the  world.  Nor  is  it  unworthy  of  consid- 
eration, that  the  four  great  religious  sects,  running 
through  all  the  states,  will  oppose  an  event  placing 
parts  of  each  under  separate  governments. 

It  cannot  be  denied  that  there  are,  in  the  aspect  our 
country  presents,  phenomena  of  an  ill  omen  ;  but  it 
would  seem  that  they  proceed  from  a  coincidence  of 
causes,  some  transitory,  others  fortuitous,  rarely  if  ever 
to  recur  ;  that,  of  the  causes  more  durable,  some  can  be 
greatly  mitigated,  if  not  removed,  by  tiie  legislative  au- 
thority; and  such  as  may  require  and  be  worthy  the 
"  intersit"  of  a  higher  power,  can  be  provided  for  when- 
ever, if  ever,  the  public  mind  may  be  calm  and  cool 
enough  for  that  resort. 
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Monlpelier,  April  19,  1836. 

Dear  Sir, 

1  have  received  the  copy  of  your  speech  on  the  2Sth 
of  March.  It  is  the  only  one  I  have  read  on  the  sub- 
ject. It  contains  strong  points,  strongly  sustained.  I 
cannot  but  thinlv,  however,  that  the  preservation  of  the 
original  journals  of  the  Legislature  is  undervalued,  print- 
ed copies  of  transitory  proceedings  being  generally 
neglected  by  the  possessors;  the  more  so,  the  greater 
the  number  of  them  circulated;  and,  when  not  lost,  al- 
ways so  dispersed  as  to  be  often  inaccessible:  while  au 
original  record,  known  to  exist  in  a  central  repository, 
can  always  be  consulted  for  public  or  private  purposes  ; 
an  advantage  improvable  by  adding  other  repositories, 
selected  as  safeguards  against  casualties,  and  for  a  more 
ionvenient  resort. 

In  the  late  republication  of  the  journals  of  the  House 
of  Delegates,  much  difficulty  and  delay  was  experi- 
enced in  collecting  printed  copies;  and  I  believe  that 
the  journals  of  one  session  were  never  obtained.  The 
case  was  far  worse  with  the  journals  of  the  Senate,  of 
which  republication  was  not  attempted. 

The  increasing  pressure  of  my  infirmities  obliges  me 
to  dictate  this  acknowledgment  of  your  kind  attention 
to  another  pen,  instead  of  employing  my  own,  in  the 
clumsy  state  of  my  fingers. 


INDEX, 


Adams,  Charles  F. — 

October  13,  1835 

Cabell,  Joseph  C. — 

September  18,  1828 

October  30,  1823 

Notes  on  letters  to 

Januarys,  1829 

February  2,  1829  

February  13,  1829 

May  31,  1830 

September  16,  1831 

December  27,  1832 

December  28,  1832 

April  1,  1833 

Cartwright,  John — 

1824- 

Chapman,  Eoynolds— 

January  6,  1831. 

Cincinnati,  Committee  of — 

February  20,  1836 

Clay,  Henry — 

March  22,  1832 

June,  1833 

Coles,  Edward— 

August  29,  1834 

October  15,  1834 

Cooper,  Dr.  Thomas — 

December  26,  1826 

Davis,  Professor — 

1832 

Everett,  Edward — 

August,  1830 

Friend  of  Union  and  State  Eights- 

1833 


IV  INDEX. 

Garnett,  Robert  S.— 

February  11,  1821 47 

Hamilton's  Report,  remarks  on  an  extract  from — 

January  25,  1826 63 

Hay,  George — 

August23,  1823_ 38 

Haynes,  C.  E.— 

February  25,  1831 211 

August27,  1832 _ 240 

HiUhouse,  James — 

May,  1830 143 

Hurlbert,  M.  L.— 

May,  1830 143 

Ingersoll,  C.  J.— 

February  2,  1831 210 

June  25,  1831 218 

Lee,  H.- 
June 25,  1824 61 

January  14,  1825 55 

Lee,  Robert — 

February  22,  1830... 140 

Livingston,  Edward- 
April  17,  1824. 48 

May  8,  1830-- 143 

McBuffle,  George— 

.January  3,  1824 - 43 

May8,  1830.. 141 

Nullification,  remarks  on —  , 

1835-6 377 

Outline  of  views  of  questions  between  State  and  General  Government — 

Seplember,  1829 118 

Fatten,  John  M.— 

March  24,  1834 356 

President,  power  of,   to  appoint  Public  Ministers  and  Consuls  in  the 
recess  of  the  Senate — 

No  date 351 

Eitchic,  Thomas- 
December  18,  1825 57 

Eives,  WilUam  C— 

May29,  1827 74 


INDEX. 


Kives,  William  C.- 
December 20,  1S28- 
January  10,  1829  ... 
Januaiy  23,  1829  .. 

Maich  12,  1833 

August  2,  1833 

October  21,  1333... 
April  19,  1836 

Eoane,  Judge — 

September  2,  1S19.. 

May  6,  1821 

June  29,  1S21 

Kobertson,  James — 

March  27,  1831.... 
Apra20,  1831 

Rush,  Richard- 
January  17,  1829... 

Senate  of  the  United  States- 
July  6,  1813 

Smith,  Elisha — 

11,  1831 


Sovereignty,  remarks  on — 

1835 

Stevenson,  Andrew — 

March  25,  1826 

November  27,  1830 

November  27,  1830 

November  27,  1830,  memorandum 

November  27,  1830,  supplement 

February  4,  1SS3 

February  10,  1833 

Suffrage,  notes  on,  written  at  different  periods  after  retiren 
public  life — 

No  date 

Townsend,  Mr. — 

December  18,  1831 

Trist,  N.  P.— 

February  15,  1830 

December,  1831 -- 

December  23,  1832 

August  25,  1831 


VI  INDEX. 

Tucker,  Henry  St.  George- 
December  23,  1817 11 

Tyler,  John- 
No  date  308 

Van  Buren,  M, — 

April  28,  1826- 63 

September  20,  1820 65 

October  15,  1826 C9 

March  13,  1827 73 

May  13,  1828 74 

June  3,  1830 154 

July  5,  1830 _. 155 

October9,  1S30 -. _ 175 

Walsh,  Robert- 

November27,  1819 17 

January  11,  1820 - 27 

Webster,  Daniel — 

May  27,  1830 152 

March  15,  1833 299 

White,  E.  D.— 

February  U,  1832 - 239 

Without  address — 

Novembers,  1830 176 

June  28     831 --- 223 

1833 336 

1834 - -  350 

March,  1830. 415 


mn 


mp^ 


1^ 

ilii 

I       X-i^  -XN^  \. 

^^^^ 


^M: 


i^^ 


x;^' 


i/m/^^'^ 


f^^l 


^i^@i^^ 


'^^r^^ 


^^-rWrnj 


il\^ 


:e«*^.:« 


<i  '^ 


'^'W 


f^^: 


IM.'K 


%:^'* 


t  .m:^  iP^ 


Sk&..a£^ 


